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IN THE UTAH COURT OF APPEALS
PENNY LEONA MACKEY,
Petitioner and Appellee,

Case No. 20010158-CA

vs.

ROBERT KENNETH MACKEY,

Trial Court No. 994700013 DA

Respondent and Appellant

BRIEF OF APPELLEE

JURISDICTION
Tne Utah Court of Appeals has Jurisdiction over this matter pursuant to the
Constitution of Utah, Article VIII, Section 1 et.seq. Utah Cede Ann. § 78-2a-3 (2) (h),
and Rules 3 and 4 of the Utah Rules of Appellant Procedure.
STATEMENT OF THE CASE
A. Nature of the Case. This is a divorce proceeding which occurred in
Davis County, State of Utah, the Petitioner filed a second Order to Show Cause to find
the Respondent in contempt for several violations regarding visitation and the well being
of the parties' minor children.

1

B. Course of Proceedings. The parties separated in November of 1998. An
Order to Show Cause was held on February 25, 1999, regarding a temporary custody
arrangement. The Order to Show Cause was held before Court Commissioner David S.
Dillon. Both parties were present and represented by legal counsel. The commissioner
met with the children in chambers, upon the approval of both parents and counsel. From
that hearing the commissioner ordered that there be a split custody arrangement with the
Petitioner being awarded temporary custody of the youngest child and the Respondent
being awarded temporary custody of the oldest child. (Copy of the order is attach hereto).
The Home Evaluation was completed with the recommendation that custody
arrangement as set forth by Commissioner Dillon be followed. The home evaluator cited
several reasons for this split custody arrangement. The evaluator stated that the
Respondent encouraged the children to dislike their mother, has not used desecration in
involving his children in the custody battle (page 10 custody evaluation), the Respondent
is manipulative and covertly aggressive (pagel 1 custody evaluation), has a history of
suicide threats, (pagel 1 custody evaluation), (Copy of the custody evaluation is attached
hereto).
A week long trial was held beginning the first day of August 2000. The court
heard from both parties, several witnesses and spoke with the children in chambers. The
Court issued a temporary order placing both children with the Respondent citing that the
Court felt the children should be together. The Court was very clear that the placement
was temporary in nature and could be changed without a showing of substantial change in
2

circumstances. (A copy of the Divorce Decree is attached hereto).
Subsequent to the divorce trial, the Petitioner filed two Order to Show Cause to
find the Respondent in contempt regarding visitation problems and the deteriorating
mother - child relationship. An Order to Show Cause was held on January 2, 3,2001.
At that time th* Court awarded permanent custody of the youngest child to the Petitioner
and awarded permanent custody of the oldest child to the Respondent. (A copy of the
Findings of Fact and Conclusions of Lawfromthe Order to Show Cause of January 2, 3,
2001 are attached hereto).
SUMMARY OF ARGUMENTS
I.

The Trial Court did not err in denying the Respondent additional time to

prepare and complete Discovery for the Order to Show Cause scheduled January 2, 3,
2001. Such err was not prejudicial to the Respondent and the Utah Rules of the Civil
Procedure, Rule 6 (d), were followed in allowing at least five (5) days of service before
the hearing was held.
EL

The Trial Court's Finding of Facts are meticulous and completely sufficient

to allow the Court to reach its conclusions in splitting custody of the parties' two minor
children. The Court made specific findings as to why the split custody arrangement
would be ordered.
in.

The Court did not err in splitting custody of the parties' minor children and

did in fact take into consideration Rule 4-903. The Court considered the best interest of
the minor children and the rapidly deteriorating mother - child relationship.
3

ARGUMENTS
I.

THE TRIAL COURT DID NOT ERR IN ALLOWING THE

RESPONDENT MORE TIME TO COMPLETE DISCOVERY PRIOR TO THE
ORDER TO SHOW CAUSE SCHEDULED JANUARY 2, 3, 2001. RULE 6 (d) OF
THE UTAH RULES C? THE CIVIL PROCEDURE, WAS FOLLOWED IN
SETTING TEE ORDER TO SHOW CAUSE AND HAVING THE RESPONDENT
SERVED. THE RESPONDENT WAS SERVED BY MAIL ON OR ABOUT
DECEMBER 12, 2000. THE ORDER TO SHOW CAUSE WAS SET JANUARY 2,
3, 2001, WHICH IS MORE THAN THE FIVE DAY REQUIRED PURSUANT TO
RULE 6(d).
The Respondent requested additional time to inquire as to the process
sever and the attempt that she made to serve the Respondent at his place of employment.
The Respondent, in a Motion for Expanded Time, stated that he may need to subpoena
his two children who were living with him at the time and the counselor. (See attached
documents for Motion for Expanded Time.) The Respondent claims that he was
prejudiced for his denial for expanded time. However, the Findings of Fact and
Conclusions of Law made by the Trial Court, are very explicit and direct and center on
the Respondent's failure to adhere to previous orders and upon the Respondent's own
actions in permanently damaging the momer - child relationship. The Respondent had
the responsibility to marshal forward evidence he could to counter the Order to Show

4

Cause. It is not prejudicial err in denying the Respondent an opportunity to question a
process server regarding why she can not serve a Respondent at his place of
employment.
In addition, the Respondent had sufficient time to issue any subpoenas he felt necessary.
The Respondent requested information in written form, although not
pursuant to the Rules of Civil Procedure, inquiring as to:
#1 Petitioners immediate supervisor.
#2 The process servers (s) **********
#3 The banker closing agent.
#4 The names of all the potential witnesses that the Petitioner may call.
(See attached document.) It should be noted that the information requested by the
Respondent is not pertinent to the issue of whether or not the Respondent has adhered to
previous Court Orders and whether or not there should be a split custody arrangement.
Thus, there is no prejudicial harm by denying Respondent's Request for Additional Time.
H.

THE TRIAL COURTS FINDINGS ARE METICULOUS AND

COMPLETELY SUFFICIENT TO ALLOW THE TRIAL COURT TO REACH
ITS CONCLUSIONS AND AWARDING THE SPLIT CUSTODY
ARRANGEMENT OF THE PARTIES MINOR CHILDREN. The Respondent
argues that the Court did not make sufficient Findings of Fact and Conclusions of Law in
order to change the custody arrangement.

It should be noted that the custody

5

arrangement stemming from the trial held August 1, 2000, was a temporary arrangement.
The Court in ordering a permanent split custody was very specific in making its Findings
of Fact and the basis for such a custody arrangement. The Court found in paragraph five
of its findings that the Petitioner was not receiving full visitation, the Respondent has
failed and refused every attempt to communicate with the Petitioner regarding the well
being of the children, each and every time that the Petitioner arrived for pickup to have
visitation, the children were not available.
The Court specifically found that the mother - child relationship was being
damaged and that the Respondent was involving the children in details of the divorce
which was not in the best interest of the children.
The Court specifically found that Jacob's relationship had been so damaged that
custody would be awarded to the Respondent and that Jared the youngest son, would be
awarded to the Petitioner since there was still a loving and caring relationship there.
From the beginning of this case, February 25, 1999, it was obvious to the Court
Commissioner that there was a damaging effect placed upon the children by the
Respondent. The custody evaluator had made the same determination and findings. The
Trial Court also made the same findings in its Findings of Fact and Conclusions of Law
from the Order to Show Cause held January 2, 3, 2001. The Court took into account the
best interest of the minor children and was within it's discretion to award a split custody
arrangement.

6

in.

THE TRIAL COURT DID NOT ERR IN MAKING IT'S FINDING OF

FACT IN ORDERING THE SPLIT CUSTODY OF THE PARTIES MINOR
CHILDREN AND IN DOING SO MADE AN ORDER WHICH IS IN THE BEST
INTEREST OF THE CHILDREN. The Respondent argues that the Trial Court made
detailed Findings of Fact in the original decree of divorce. The Respondent claims that
the Trial Court did not make the same detailed Findings of Fact and Conclusions of Law
on Petitioner's second Order to Show Cause. The Petitioner, argues that the Court did in
fact make a very detailed Finding of Fact and Conclusions of Law. The Court in doing
so, did what was in the best interest of the minor children pursuant to Rule 4-903. The
Utah Court of Judicial Administration Rule 4-903, states that the Court shall take into
account factors relating to perspective custodian character, emotional stability, ability to
function as a parent and finally any other factors the Court may deem important. In
looking at these factors and applying them to the case, the court stressed the damage done
to the children by the Respondent. The Trial Court has wide discretion in determining
what is in the children's best interest in all custody matters. In the case at hand, the Trial
Court did not abuse this discretion and clearly found that the actions of the Respondent
were detrimental to the best interest of the minor children. In In re H.R.V. ,906 P.2d 913
(UtahCt. App 1995).

7

CONCLUSION
From the various court documents and the case law cited, applicable statutes and
rules, it is clear that the Trial Court did not commit prejudicial err in denying additional
time to complete discovery. The information request made by Respondent did not
comply with Utah Rules of Civil Procedure nor would the information gained be
pertinent to the issues presented to the Court.
The Court made a very explicit, sufficient and meticulous Findings of Fact and
Conclusions of Law regarding the Order issued from the Order to Show Cause of January
2, 3, 2001. The Court complied with its requirements and had sufficient findings to reach
it's conclusions. It had become obvious to the Court that the Respondent was
permanently damaging the mother - child relationship, an award of split custody was infact in the best interest of the minor children. The Trial Court was within its discretion to
make this order and it applied all relevant factors in determining what was best for the
minor children.
Therefore, the Petitioner requests that the appeal filed by the Respondent be
dismissed.

DATED THIS / ^ DAY OF / S f t K 2 ^

, 2002

STlftVERT B. JOHNSON
ATTORNEY FOR THE PETITIONER / APPELLEE
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STUWERT B. JOHNSON #6256
Attorney for Petitioner
3856 Washington Boulevard
Ogden, Utah 84403
(801) 627-1110/328-1110

IN THE SECOND JUDICIAL DISTRICT COURT
DAVTS COUNTY, STATE OF UTAH

PENNY LEONA MACKEY,
Petitioner,

::

vs.

:

ROBERT KENNETH MACKEY.

:

Respondent.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Civil No.: 994700013
Judge:Darwin Hansen

:

The above entitled matter came on regularly for Trial on August 1, 2000 before the
Honorable, Darwin C. Hansen. The Petitioner appeared in person and was represented by
Counse^Stuwert Br-Johnson.-Respondent, Robert Mackey was present and was represented by
Counsel, Steve Kaufman. From the records, files, and the testimony of the Petitioner,
Respondent, and several witnesses, the Court being fully advised in the premises, now makes its
Findings of Fact and Conclusions of Law as follows:

FILINGS OF FACT
1. Regard to Jurisdiction: Both parties were residents of Davis County as of the date
the matterwas-filed-and-had been for more than three (3) months immediately preceding.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Madcey v. Mackey
CascNa:
Pigel

2. Regard to Marriage: The parties were married March 12, 1985 in Ogden, Weber
County, State of Utah.
3. Regard to Grounds: Irreconcilable differences have arisen between the parties
regarding the strength of their relationship and presently a difficulty with regarding with the
parenting of the children.
4. Respect to the Children: The Courtfindsregarding the children, two(2) children
were born as issue of the marriage, to wit: JACOB MACKEY (DOB: 09/30/86) and JARED
MACKEY (DOB: 09/22/92).
5. Respect to the Need for Stability in the Custodial Environment: the Court makes
the following Findings, there has not been stability in the lives of the children since the separation
of the parties of December 1998.
A. The Respondent hasfiledthree (3) abuse allegations against the Petitioner with
the Davis County child protective services, all of which were found to be unsubstantiated. In
addition the most recent charge resulted in the custody of Jared being changedfromthe
Petitioner to the Respondent, that existed for approximately six (6) weeks.
B. The Respondent has involved both Children in the marital discord between the
parties, by discussing the Petitioner's extramarital affair by verbally demeaning, bellied and
disparaging the Petitioner, to the children, by verbally accusing the Petitioner of dishonesty, by
involving the children in taking personal property for the Petitioner's residence and or
investigating storage envies to see if property claimed by the Respondent, was stored there, all of
which has caused an estrangement of the childrenfromtheir Mother and by engaging in conduct
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mickey v. Mickey
Case No.:

designed to alienate the Mother/Son relationship rather than encouraging that relationship.
C. In addition, the Petitioner's conduct concerning her extramarital afiair and her
own reasonable disciplinary measures of the youngest child has exacerbated that estrangement
D. Both parents' conduct has caused the children to feel vulnerable and insecure
resulting in both children acting out when they have been with their Mother, this acting out is
manifested by name calling, runningfromMother's residence, running from school to Dad's home
and vandalizing property at Mother's home.
E. Such conduct has resulted in Petitioner calling the police due to Jacob's
conduct.
6. Respect to Maintaining a Existing Primary Custodial Bond: At the time of the
parties' separation the Parent/Child bond with both Parents was strong and secure. Since the
separation the Parent/Child bond with the Respondent has increased while the bond with the
Petitioner has dramatically decreased. The primary reason for the change, resultsfromthe
Respondent's manipulative conduct by involving both children in the discord and to a lesser
decree it has occurred by Petitioner's lack ofjudgment and her interaction with the children and
her conduct regarding the extramarital affair.
7. Respect to the Relative Strength of the Parental Bonds: Both Parents feel a deep
love and affection for their sons, the Respondent however, has a tendency to discount the
importance of maintaining a strong Mother/Son relationship thus, suggesting that his manipulative
conduct is punitive and/or vindictive toward their Mother, due to her indiscretion, rather than the
Respondent being supportive. In addition while the Mother loves her sons deeply, her conduct
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mickey v. Mackey
CascNa:
Pigc3

does not appear that she is placing the children presently as her highest priority.
8. With Respect to the Relative Abilities of the Parents to Provide Care.
Supervision and a Suitable Environment for the Children, Both parties are capable of
providing adequate care and supervision of their sons, both have suitable homes for their custody.
Both are employed and are able to provide for child care in their absence, but both lack basic
parenting skills necessary to help the children adjust to the divorce in a fashion that is not
destructive to the children.
9. With Respect to the Benefits of the Keeping the Children Together: The children
want to stay together and the Courtfindsthat it is in their best interest to stay together. They
each receive support, security and lovefromthe other, however, Jared is negatively influenced
against his Mother by Jacob's strong negative attitude toward her. The Court finds that Jacob's
attitude is primarily due to their Father's manipulation of the children during the custody battle of
this case. Both children expressed a strong desire to be in the custody of their Father.
10. With Respect to the Character and the Emotional Stability of the Parents:
A. The Respondent is very emotional, he has threatened his life with suicide in
order-to achieve his goals, that is not to say that he is suicidal. Suicide has been threatened as
part of his manipulation to achieve his objectives. Respondent is very manipulative and
sometimes unreasonably assertive. Respondent has difficulty seeing other points of view or in
seeing the effect his actions have on his Children. However, he is industrious and considered by
his peers to be a person of good character.
B. Petitioner likewise is considered by her peers as a person of good character and
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Madcey v. Mackey
Case No.:
Page 4

is considered a good Mother. However, she has shown a lack ofjudgment during the custody
litigation.
C. Neither parent is religiously inclined. Past conduct of the parties indicates reliance on
the supreme power. But organized religion has not been in the family's usual practice.
11. With Respect to the Commitment of the Parents for Custody

Both parents

deeply desire custody of their children. Respondent feels strongly that the boys should be
together as does Petitioner, but she is willing to allow split custody as a current temporary order
given the negative attitude of her son, Jacob.
12. With Respect to Marital Property: The Courts makes the following findings:
Marital property includes that portion of the home in the sum of sixteen thousand two hundred
dollars ($16,200.00) as indicated, the stock account of nine thousand dollars ($9000.00), the
1990 Ford Bronco with the value of two thousand seven hundred fifty dollars ($2750.00), the
1995 Buick Regal with the value of nine thousand four hundred dollars ($9400.00), the Motor
Home is marital property, the Court finds it has no value given the current balance, the house
trailer which is to be sold, the sale can be handled by the Respondent and all proceeds plus the
costs of the sale divided between the parties, the boat of which the Court has given no value
because the market value is less the money owing in effect is a loss, the utility trailer which the
Court has given a value of one hundred dollars ($100.00)(however, it is agreed between counsel
that this trailer was a pre-marital asset of the Respondent and the Respondent is to be given a
$100.00 credit above the Court's final tabulation) and the CHeed Judgment which, if it is
collectible, it should be divided equally, because the cost of the obtaining that Judgment came
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Madcey v. Mackey
Case No.:
Pi«c5

from marital funds. With respect to the personal property most of which is now divided the Court
has not attempted to value that, there was no evidence presented to the Court with respect to
that, but all of the property the Court would consider to be marital property.
13. With Respect to Insurance and Retirement: The Court finds as follows, the
Respondent has health and accident insurance with the children through his place of employment.
The Respondent is to maintain that health and accident insurance. Any amount not covered by
that policy, for health and accident, mcluding dental, orthodontic, eye as well as regular health and
accident is to be equally divided between the parties. The party providing the health insurance
coverage on the minor children is to be given a credit for one-half of the cost of health coverage
premium attributed to the minor children which is to be added or subtracted from the child
"support obligation. Day care costs for verified work related purposes are to be divided equally
between the parties.
With respect to retirement the Court concludes that the Petitioner, who has a civil service
retirement and the Respondent who has a civil service retirement and a TSP investment that each
of those are to be equally divided based upon the Woodward Formula and the period in question,
would-befromMarch 12, 1985 the date of the marriage, to December 4, 1998, the date of
separation.
14. With Respect to Debt and Obligations: The Court makes the following findings,
the following debts exist and should be allocated as follows,
A. First Mortgage; of the residence in the sum of forty five thousand seven
hundred fifteen dollars ($45,715.00) that is the Petitioner's obligation.
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mickey v. Madcey
Case No.:
Pagc6

B. Boat; with an approximate balance of twenty seven thousand dollars
($27,000.00) that is the Respondent's obligation.
C. Motor home; with a balance owing of approximately thirty seven thousand
dollars ($37000.00) like wise the Respondent's obligation.
D. Credit Cards: each will pay the credit in their own name.
E. Debts since Separation; each will pay their own debts
F. Future Shop/Camcorder: the Respondent is obligated to pay that amount

CONCLUSION OF LAW
1. Based upon those Findings of Fact this Court concludes that each party is entitled to a
Decree of Divorce from the other based upon the grounds of irreconcilable differences and the
Decree of Divorce is to become final immediately upon entry.
2. The Court has Jurisdiction over the parties.
3. It is in the best interest of the children to be together. Given the present circumstances
Joint Temporary Custody is awarded. From this point forward custody could be modified
without a change of circumstances. If it were afinalorder, a change of circumstances would be
required. The Court is purposefully making it a temporary order. Temporary physical custody
will be awarded to the Respondent. The terms and conditions of the custody situation are as
follows:
A. The Respondent shall have physical custody subject to the Petitioner having
visitation as hereafter stated.
B. Petitioner, Respondent and the children are to participate in counseling by a
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mickey v. Mackey
Case No.:
Page 7

counselor who has not been involved to date with counseling either parent or the children. The
parties are to agree on a qualified counselor, preferably a licensed clinical psychologist. Not a
licenced clinical social worker. With a licenced clinical psychologist having expertise in children
and adult emotional problems with the objective of assisting Respondent to cease his
manipulation of the children against the Petitioner, to assist Petitioner and Respondent in their
parenting skills, to assist the children in adjusting to the divorce and most important to help
reestablish with regard to the children a positive Mother/Son relationship. If the parties cannot
agree on a counselor by August 10, 2000, then each side will submit to the Court two (2) names
which they recommend be appointed and these names are not to be any person who has been
involved in counseling to date. There upon, the Court will appoint a counselorfromthose four
(4) and advise the parties that counseling should begin immediately. Counseling sessions maybe
individually or together in whatever groups the counselor deems appropriate and as the counselor
directs. The Court will review the progress of counseling and whether each party and the children
are progressing with regard to the objectives above mentioned. A review will be held in Court
with the parties present without the children on Thursday, February 8, 2001, at 4:00 p.m. A copy
of theJFindmgs of Fact and Conclusions of Law and of the Decree of Divorce is to be given to the
counselor with the request that the counselor provide the Court, with a written report of the
progress of counseling within ten (10) days before the review and an interim report to the Court
by November 30, 2000. With respect to the payment, each party shall pay their respective
individual counseling fees. With respect to the kts attributable to the children, Respondent will
pay sixty three percent (63%) and the Petitioner will pay thirty seven percent (37%) of the
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mickey v. Madtey
Case No.:
Pagc8

counseling for the children. It is not equal, that percentage is the same percentage as child
support.
4. Visitation: The children generally want to have contact with their Mother (Petitioner),
Jared more than Jacob however, in the past both Boys have left visitation with Petitioner and
walked to the Respondent's house some blocks away, without Petitioner's knowledge 6r consent.
But with the approval of the Respondent, based upon those Findings the Court concludes with
respect to visitation as follows:
A. It is important that visitation by Petitioner occur without interference from the
Respondent. That is to occur with the boys together unless the counselor recommends otherwise.
Visitation shall occur as agreed between the parties, but in no event shall it be less than Standard
Visitation as specified by the statue. During the period of family counseling, visitation may be
altered as suggested by the counselor so as to enhance the success of achieving the counseling
objectives as mentioned earlier and specially and most importantly the re-establishment of the
relationship between Mom (Petitioner) and her two (2) sons.
5. With Respect to Income: Both parties are employees with the Civil Service or with
the National Civil Service. The Petitioner working for the Internal Revenue Service and the
Respondent being employed at Hill Air Force Base. The Petitioner's income is thirty six thousand
five hundred nineteen dollars ($36,519.00) that equates to three thousand forty three dollars
($3043.00) per month gross. The Respondent's inccre is sixty one thousand eight hundred thirty
six dollars ($61,836.00) per year, that equates to five thousand one hundred fifty three dollars
($5153.00) per month gross. Based upon the Findings the Court Concludes that child support
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mackey v. Mackey
Case No.:
Page 9

should be based upon the monthly gross figures the Petitioner is obligated to pay the Respondent
child support given those figures. The Attorneys are to calculate that amount. The total income
is eight thousand one hundred ninety six dollars ($8196.00) the Petitioner's share is thirty seven
percent (37%), the amount of child support is based on two (2) children with income of eight
thousand one hund: ci ninety six dollars ($8196.00), per month is one thousand two hundred fifty
two dollars ($1252.00) , thirty seven percent (37%) of that, is four hundred sixty four dollars and
84 cents ($464.84) per month and that is what the child support is to be. Child support should
begin September 1, 2000, it should be paid one-half (V2) on the fifth (5th) and one-half (VS) on the
twentieth (20th) of the month. If the Petitioner becomes thirty (30) days deliquent in the child
support obligation, then the Respondent shall be entitled to a Withholding Order.
6. Regarding Alimonv: The parties have stipulated that alimony would be mutually
waived by the each side and therefore the conclusion of law would be that no alimony shall be
paid by either party to the other.
7. Non-Marital Property: The following property is found to be non-marital, first (1st)
the residence, Petitioner inherited the property, the residence of Sunset, from her grandparents,
she received it in her name December 20, 1990. While the parties lived in the home some three
(3) weeks in 1985 they did not permanently occupy the premise until January of 1991. The
current value of the property is eighty nine thousand dollars ($89,000.00), it was refinanced
November 22, 1995 and then had a value of eighty thousand dollars ($80,000.00). The home had
a value in January 1991 based on extrapolationfromthe two (2) appraisals, therefore the nonmarital portion of the home equity is as follows:
FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Mickey v. Mickey
CaseNa:
Page 10

A. In order to determine the non-marital portion of equity it is necessary to
determine the marital portion of the equity in the home. The marital portion of the equity would
be the current value eighty nine thousand dollars ($89,000.00) less (-) the value in January 1991,
of seventy two thousand eight hundred dollars ($72,800.00), which is the sum of sixteen thousand
two hundred dollars ($16,200.00) and the Court considers that to be marital property. The nonmarital property would be the current value of the home of eighty nine thousand dollars
($89,000.00), less (-) the current mortgage of forty five thousand seven hundred fifteen dollars
($45,715.00), less (-) the marital property of sixteen thousand two hundred dollars ($16,200.00)
leaving a non-marital equity of twenty seven thousand eighty five dollars ($27,085.00).
8. With Respect to Other Non-Marital Properties; (Specifically Inheritance) The
Court Concludes as follows: the Petitioner received some seventy four thousand dollars
($74,000.00) in inheritance. The balance at the time of separation was approximately twenty four
thousand dollars ($24,000.00) of thatfigurenine thousand dollars ($9000.00) was co-mingled
with marital funds in a stock account and therefore that nine thousand dollars ($9,000.00) given
the co-mingling would be marital property. The balance however, of fifteen thousand
($15,000.00) is non-marital property, though it may have been in an account with the
Respondent's name on it, the court finds that it is non-marital and specifically finds that the
Internal Revenue Service levied against that account for payment of delinquent taxes on the part
of the Respondent in the amount of nine thousand six hundred twenty dollars (59,620.00). But
following investigation the IRS released the levy on those funds on January 13, 1997, on grounds
that the account was non-marital funds and therefore the Court concludes that the fifteen
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thousand dollars ($15,000.00) or whatever amount is currently left is non-marital funds and not
subject to distribution.
9. Marital Property: The court makes distribution of marital property as follows:
Residence

$ 16200.00

Awarded to Petitioner

Stock Account

$9000.00

Awarded to Respondent, therefore

that includes the six thousand dollars ($6000.00) Respondent put in his home for the down
payment if there is any balance in that account it will go to Respondent.
Ford Bronco

$2750.00

Awarded to the Respondent

Buick regal

$9400.00

Awarded to the Petitioner

Motor home Equity

$0

Awarded to the Respondent

Boat

$0

Awarded to the Respondent

Utility Trailer

$100.00

Awarded to the Respondent

House Trailer

$

Is to be sold with Vi going to each
If collected 14 to each after
subtracting the costs of collection

deed Judgment

Video-Camera

$

Awarded to the Respondent

The value in those two (2) columns, the Petitioner's portion of the marital equity is twenty
five thousand six hundred dollars ($25,600.00) The Respondent's portion is eleven thousand
seven hundred fifty dollars ($11,750.00) therefore there is to be a balancing factor, the
Petitioner's assets should be reduced by six thousand nine hundred twenty five dollars ($6925.00)
and the Respondent's increased'bysix thousand nine hundred twenty five dollars ($6925.00)
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giving a total balance of eighteen thousand six hundred seventy five dollars ($18,675.00) on each
side. The Court does not award the Respondent any lien in the Petitioner's home, however, the
Court will tablature that the amount of the balancing factor is to be paid to the husband by the
Petitioner within ninety (90) days of the entry of the Decree of Divorce, if not paid it will become
a judgment in favor of the Respondent against the Petitioner.
10. With Respect to the Distribution of Household Property: The Court concludes
that all personal and household property currently in the possession of each party is confirmed to
have been divided. However, with respect to Respondent's exhibit number one (1) that are pages
one (1) through sixteen (16), the Court makes the following Conclusions;
A. Regarding item one (1), items currently in Petitioner's possession are to be
delivered to Respondent with the exception of David's bed, with respect to item two (2);~items
currently in Petitioner's possession are to be delivered to the Respondent with the exception of
photographs. In all respects with respect with regard to photographs, if there are photographs
which both parties want, the photographs in today's technology can be copied very simply. They
are then to be copied and the cost of copying is to be equally divided and then split the
photographs by each of the parties. With respect to item three (3) the Court concludes it is not
applicable and with respect to item four (4) any items currently in Petitioner's possession has got
to be delivered to the Respondent. If they are not in her possession she cannot deliver them. If
she has them they are to be delivered and if she does not, there is nothing that the Court can do or
willing to do with respect to that property. Now with respect to the items five (5) through twenty
four (24) the Court does notfindthat there is any need to make and order one way or the other.
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With respect to thirty four (34), the Court concludes that the Petitioner may have thefreezerand
the keys. With respect to items thirty five (35) through forty two (42) again the Court concludes
that no order is required or it has been accommodated in an another provision of these findings
and conclusions. With respect to items forty three (43) through seventy seven (77) the Petitioner
may keep those items with the exception of numbersfiftyfour(54) fifty five (55) fifty six (56),
fifty seven (57), fifty nine (59), sixty (60), sixty two(62), sixty six(66), sixty seven(67), seventy
five (75) and seventy seven (77) and those items are to be returned to the Respondent. With
respect to that portion of the exhibit which is suggestive that the Petitioner may have those items,
they are re-numbered one through one hundred and the Petitioner may have all of those items
mentioned.
11. With Respect to Retirement: The Court concludes that the Petitioner who has a
civil service retirement and the Respondent who has a civil service retirement and a TSP
investment that each of those are to be equally divided based upon the Woodward Formula and
the period in question would befromMarch 12, 1985 the date of the marriage to December 4,
1998, the date of separation.
- 12. Regarding the Boat and Motor Home The Court concludes that the Petitioner's
name is to be removed from those two (2) pieces of personal property within ninety (90) days
from and after the entry of the decree of divorce and if Petitioner's name is not removed from
those items within the ninety (90) days than each of those two (2) pieces of property are to be
sold and after the sale any liability for any excess or deficiency remains with the Respondent.
13. Miscellaneous Reimbursement: The Petitioner is ordered to reimburse Respondent
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one-half (XA) of the America First Credit Union, Visa Card which was the balance as of
November 5, 1998. That is item number thirteen (13) on Respondent's exhibit one (1). The total
amount is eight hundred three dollars ($803.00) one-half (14) would be four hundred two dollars
($402.00). Respondent is ordered to reimburse the Petitioner as follows one-half (14) of the
dental bills the total of which is six hundred dollars ($600.00) therefore Respondent is to pay
Petitioner, two hundred ninety nine dollars ($299.00) plus one-half (14) of the day-care incurred
by the Petitioner since the date of separation, the total amount of which is three thousand four
hundred forty nine dollars ($3449.00) one-half ( VT) of which would be one thousand seven
hundred twenty five dollars ($1725.00) therefore the Respondent is to pay the Petitioner two
thousand twenty four dollars ($2024.00). Take the two thousand twenty four dollars ($2024.00),
the Respondent is to pay the Petitioner, subtract four hundred two dollars ($402.00) that the
Petitioner is to pay the Respondent, leaving a net amount of one thousand six hundred twenty two
dollars ($1622.00) that the Respondent is to pay the Petitioner and an order that the one thousand
six hundred twenty two dollars ($1622.00) be subtractedfromthe balancing factor associated
with the distribution of the marital property. The balancing factor was six thousand nine hundred
twenty five dollars ($6925.00) subtract from that one thousand six hundred twenty two dollars
($1622.00) which the Respondent owes the Petitioner reducing that balancing factor to five
thousand three hundred three dollars ($5303.00) which is to be paid by the Petitioner to the
Respondent within the ninety (90) days. If not then a Judgment will entered.
14. Internal Revenue Service Matters: The Court concludes that a there should be split
exemptions between the two (2) sons, the Respondent may take the oldest child and Petitioner
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may take the youngest and that is only so long as the Petitioner is current in child support
payments at the end of any given taxable year. The Petitioner may take the youngest child so
long as the child is eligible. When the oldest child reaches the age of majority or the point and
time when no longer he can be taken as a tax exemption, Petitioner may still take the youngest.
With respect to the 1998/1999 tax returns the Court did not hear much about the testimony about
1999 but 1998 taxes were filed by the Petitioner and the Respondent has not paid his. The Court
is going to order that the 1998 tax return be amended and that all deductions and obligations be
united in the amended return and if that results into a refund than that refund shall be equitably
divided.
15. Attorneys Fees: Each party will pay their own Attorneys fees and costs.
16. Cooperation: Each party is ordered to cooperate with respect to the implementation
of the Conclusion of Law and of the Decree of Divorcee as required in order to adjust title and
property and make distribution as indicated.
17. Permanent Injunction: The Court permanently enjoins, Respondent from
disparaging, vilify, demeaning or degrading the Petitioner in anyway, to manipulate the boys so is
to further damage the parent child relationship with the Mother (Petitioner). If in fact there is a
violation of this order, custody is temporary, and the Court reserves therightto change custody
forthwith. The Court is going to follow this through February 2001, counseling is going to be an
intricate part of what the Court wants to know and if it is succeeding. If there is any indication,
that Respondent, during that period of time is continuing to manipulate the children, in the intent
of destroying the Mother/Son relationship, the Court will change the custody arrangement. The
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reason why the Court feels so keen about this, is because everyyoung child has arightto loveboth parents. Every young child has the right to believe their Mom or Dad is the best person in
the whole world and if one side takes it upon himself or herself to intimidate and to try to weaken
or destroy that relationship, it is unforgivable and in this case the Court is convinced of one (1)
thing and that is that the Children need to be together. The thing that the Court is not convinced

of is that, Respondent (Mr. Mackey), should have custody aad therefore we have approximately
six (6) months of counseling to see if the help of a counselor has benefited the parties and the
children.
DATED t h i s _ d a y of

DISTRICT COURT JUDGE:
Darwin C. Hansen

Approved as^ajorm:

-^ev9*Kaufman
Attorney at Law
305 26th Street, Suite
Ogden, Utah 84401
Attorney for Respondent
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STUWERT B. JOHNSON #6256
Attorney for Petitioner
3856 Washington Boulevard
Ogden, Utah 84403
(801) 627-1110/328-1110
IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH

PENNY LEONA MACKEY,
.•DECREE OF DIVORCE AND JUDGMENT
Petitioner,
vs.
ROBERT KENNETH MACKEY.

:
:

Civil No.: 994700013
Judge:Darwin Hansen

Respondent.

The above entitled matter came on regularly for Trial on August 1, 2000 before the
Honorable District Court Judge; Darwin C. Hansen presiding. Present in the Court was the
Petitioner and was represented by Counsel, Stuwert B. Johnson. Respondent, Robert Mackey
was present and was represented by Counsel, Steve Kaufman. The Court having heard testimony
of the parties, from various witnesses, and by stipulation of the parties spoke with the minor
children in chambers and having received proffer of evidence and good cause appearing
therefore, hereby makes and orders the follows:
IT IS HEREBY ORDERED AND DECREED AS FOLLOWS:
1. Regard to Jurisdiction: Both parties were residents of Davis County as of the date
the matter was filed and had been for more than three (3) months immediately preceding.
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2. Regard to Marriage: The parties were married March 12, 1985 in Ogden, Weber
County, State of Utah.
3. Regard to Grounds: Irreconcilable differences have arisen between the parties
regarding the strength of their relationship and presently a difficulty with regarding with the
parenting of the children.
4. Respect to the Children: Two(2) children were bom as issue of the marriage, to wit:
JACOB MACKEY (DOB: 09/30/86) and JARED MACKEY (DOB: 09/22/92).
5. Respect to the Need for Stability in the Custodial Environment. The Court found
that there has not been stability in the lives of the children since the separation of December 1998.
A. The Respondent has filed three (3) abuse allegations against the Petitioner with
the Davis County child protective services, all of which were found to be unsubstantiated. In
addition the most recent charge was resulted in the custody of Jared being changed from the
Petitioner to the Respondent, that existed for approximately six (6) weeks.
B. The Respondent has involved both children in the marital discord between the
parties, by discussing the Petitioner's extramarital affair by verbally demeaning, bellied and
disparaging the Petitioner, by verbally accusing the Petitioner of dishonesty, by involving the
children in taking personal property from the Petitioner's residence and or investigating storage
envies to see if property claimed by the Respondent, was stored there, all of which has caused an
estrangement of the children from their Mother and by engaging in conduct designed to alienate
the Mother/Son relationship rather than encouraging that relationship.
C. In addition the Petitioner's conduct concerning her extramarital affair and her
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own reasonable disciplinary measures of the youngest child has exacerbated that estrangement.
D. Both parents conduct has caused the children to feel vulnerable and insecure
resulting in both children acting out when they have been with their Mother, this acting out is
manifested by name calling, running from Mother's residence, running from school to Dad's home
and vandalizing property at Mother's home.
E. Such conduct has resulted in Petitioner calling the police due to Jacob's
conduct.
6. Respect to Maintaining a Existing Primary Custodial Bond: The Court found that
at the time of the parties' separation the Parent/Child bond with both Parents was strong and
secure. Since the separation, the Parent/Child bond with the Respondent has increased while the
bond with the Petitioner has dramatically decreased. The primary reason for the change, results
from the Respondent's manipulative conduct by involving both children in the discord and to a
lesser decree it has occurred by Petitioner's lack of judgment and her interaction with the children
and her conduct regarding her extramarital affair.
7. Respect to the Relative Strength of the Parental Bonds: The Court found that both
Parents feel a deep love and affection for their sons, the Respondent however, has a tendency to
discount the importance of maintaining a strong Mother/Son relationship thus, suggesting that his
manipulative conduct is punitive and/or vindictive toward their Mother, due to her indiscretion,
rather than the Respondent being supportive. In addition, while the Mother loves her sons deeply,
her conduct does not appear that she is placing the children presently as her highest priority.
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8. With Respect to the Relative Abilities of the Parents to Provide Care,
Supervision and a Suitable Environment for the Children. The Court found that both parties
are capable of providing adequate care and supervision of their Sons, both have suitable homes
for their custody. Both are employed and are able to provide for child care in their absence, but
both lack basic parenting skills necessary to help the children adjust to the divorce in a fashion
that is not destructive to the children.
9. With Respect to the Benefits of the Keeping the Children Together: The Court
found that the Children want to stay together and the Court finds that it is in their best interest to
stay together. They each receive support, security and love from the other, however, Jared is
negatively influenced against his Mother by Jacob's strong negative attitude toward her. The
Courtfindsthat Jacob's attitude is primarily due his Father's manipulation of the children during
the custody battle of this case. Both children expressed a strong desire to be in the custody of
their Father.
10. With Respect to the Character and the Emotional Stability of the Parents:
A. The Respondent is very emotional, he has threatened his life with suicide in
order to achieve his goals, that is not to say that he is suicidal. Suicide has been threatenedas
part of his manipulation to achieve his objectives. Respondent is very manipulative and
sometimes unreasonably assertive. Respondent has difficulty seeing other points of view or in
seeing the effect his actions have on his children. However, he is industrious and considered by his
peers to be a person of good character.
B Petitioner likewise is considered by her peers as a person of good character and
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is considered a good Mother. However, she has shown a lack of judgment during the custody
litigation.
C. Neither parent is religiously inclined. Past conduct indicates a reliance on the supreme
power. But organized religion has not been in the family's usual practice.
11. With Respect to the Commitment of the Parents for Custody : The Court found
that both parents deeply desire custody of their children. Respondent feels strongly that the boys
should be together as does Petitioner, but she is willing to allow split custody as a current
temporary order given the negative attitude of her son, Jacob.
12. With Respect to Marital Property: The Courts found that the marital property
includes that portion of the home in the sum of sixteen thousand two hundred dollars
($16,200.00) as indicated, the stock account of nine thousand dollars ($9000.00), the 1990 Ford
Bronco with the value of two thousand seven hundred fifty dollars (S2750.00), the 1995 Buick
Regal with the value of nine thousand four hundred dollars (59400.00), the Motor home is marital
property, the Court finds it has no value given the balance owing, the house trailer is to be sold
and the sale may be handled by the Respondent, and all proceeds plus the costs of the sale divided
between the parties, the boat of which the Court has given no value because the market value is
less than the money owing, the utility trailer which the Court has given a value of one hundred
dollars (SI00 00), ( however, it is agreed between counsel that this trailer was a pre-marital asset
of Respondent and Respondent is to be given a credit of SI00 00 above the Court's final
tabulation) and the Gleed Judgment which, if it is collectible it should be divided equally, because
the cost of the obtaining that Judgment came from marital funds and with respect to the personal
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property most of which is now divided the Court has not attempted to value that, there was no
evidence presented to the Court with respect to that, but all of the property the Court considers
to be marital property.
13. With Respect to Insurance and Retirement: the Court found that the Respondent
has health and accident insurance with the children through his place of employment. The
Respondent is ordered to maintain that health and accident insurance on the minor children
including coverage for dental, orthodontic, eye as well as regular health and accident. The party
providing health coverage is to be given credit for one-half Q/z) of the health coverage premium
attributable to the minor children with such amount to be added or subtracted from the child
support obligation. Any medical, dental bills incurred on behalf of the minor children which are
not covered by insurance are to be divided equally between the parties. The party receiving the
medical bill shall present the invoice to the other party within 15 days of receiving such bill. In
turn, the other party shall pay the medical bill within 15 days from receiving it. Day care costs
for verified work related purposes shall be split equally between the parties.
With respect to retirement the Court concludes that the Petitioner, who has a civil service
retirement and the Respondent who has a civil service retirement and a TSP investment that each
of those are to be equally divided based upon the Woodward Formula and the period in question,
would be from March 12, 1985 the date of the marriage, to December 4, 1998, the date of
separation.
14. With Respect to Debt and Obligations: The Court Orders that the following debts
exist and should be allocated as follows,
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property most of which is now divided the Court has not attempted to value that, there was no
evidence presented to the Court with respect to that, but all of the property the Court considers
to be marital property.
13. With Respect to Insurance and Retirement: the Court found that the Respondent
has health and accident insurance with the children through his place of employment. The
Respondent is ordered to maintain that health and accident insurance on the minor children
including coverage for dental, orthodontic, eye as well as regular health and accident. The party
providing health coverage is to be given credit for one-half (Vi) of the health coverage premium
attributable to the minor children with such amount to be added or subtracted from the child
support obligation. Any medical, dental bills incurred on behalf of the minor children which are
not covered by insurance are to be divided equally between the parties. The party receiving the
medical bill shall present the invoice to the other party within 15 days of receiving such bill. In
turn, the other party shall pay the medical bill within 15 days from receiving it. Day care costs
for verified work related purposes shall be split equally between the parties.
With respect to retirement the Court concludes that the Petitioner, who has a civil service
retirement and the Respondent who has a civil service retirement and a TSP investment that each
of those are to be equally divided based upon the Woodward Formula and the period in question,
would be from March 12, 1985 the date of the marriage, to December 4, 1998, the date of
separation.
14. With Respect to Debt and Obligations: The Court Orders that the following debts
exist and should be allocated as follows,
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A. First Mortgage; of the residence in the sum of forty five thousand seven
hundred fifteen dollars ($45715.00) that is the Petitioner's obligation.
B. Boat; with an approximate balance of twenty seven thousand dollars
($27,000.00) that is the Respondent's obligation.
C. Motor home; with a balance owing of approximately thirty seven thousand
dollars ($37000.00) like wise the Respondent's obligation.
D. Credit Cards: each will pay the credit in their own name.
E. Debts since Separation; each will pay their own debts
F. Future Shop/Camcorder: the Respondent is obligated to pay that amount.
15. The Court Orders that it has Jurisdiction over the parties.
16. The Court Orders that is in the best interest of the Children to be together. Given the
present circumstances Joint Temporary Custody is awarded. It is ordered that custody could be
modified without a change of circumstances. Temporary physical custody will be awarded to the
Respondent, now the terms and conditions are as follows:
A. The Respondent shall have temporary physical custody subject to the Petitioner
having visitation as hereafter stated.
B. Petitioner, Respondent and the children are to participate in counseling by a
counselor who has not been involved to date with counseling either Parent or the children. The
parties are to agree on a qualified counselor, preferably a licensed clinical psychologist. Not a
licenced clinical social worker. With a licenced clinical psychologist having expertise in children
and adult emotional problems with the objective of assisting Respondent to cease his
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manipulation of the children against the Petitioner, to assist Petitioner and Respondent in their
parenting skills, to assist the children in adjusting to the divorce and most important to help
reestablish with regard to the children a positive Mother/Son relationship. If the parties cannot
agree on a counselor by August 10, 2000. (which is nine (9) days from today) then each side will
submit to the Court two (2) names which they recommend be appointed and these names are not
to be any person who has been involved in counseling to date. There upon, the Court will appoint
a counselor from those four (4) and advise the parties that counseling should begin immediately.
Counseling sessions maybe individually or together in what ever groups the counselor deems
appropriate and as the counselor directs. The Court will review the progress of counseling and
whether each party and the children are progressing with regard to the objectives above
mentioned. The review will be held in Court with the parties present without the children on
Thursday, February 8, 2001, at 4:00 p.m. A copy of the Findings of Fact and Conclusions of Law
and of the Decree of Divorce is to be given to the counselor with the request that the counselor
provide the Court, with a written report of the progress of counseling within ten (10) days before
the review and an interim report to the Court by November 30, 2000. With respect to the
payment, each party shall pay their respective individual counseling fees. With respect to the fees
attributable to the Children, Respondent will pay sixty three percent (63%) and the Petitioner will
pay thirty seven percent (37%) of the counseling for the children. It is not equal, that percentage
is the same percentage as child support.
17. Visitation: The Court found that the children generally want to have contact with
their Mother (Petitioner), Jared more than Jacob however, in the past both boys have left
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visitation with Petitioner and walked to the Respondent's house some blocks away, without
petitioner's knowledge or consent, but with the approval of the Respondent. Based upon those
Findings the Court orders visitation as follows:
A. It is important that visitation by Petitioner occur without interference from the
Respondent. That is to occur with the boys together unless the counselor recommends otherwise.
Visitation shall occur as agreed between the parties, but in no event shall it be less than Standard
Visitation as specified by the statue. During the period of family counseling, visitation may be
altered as suggested by the counselor so as to enhance the success of achieving the counseling
objectives as mentioned earlier and specially and most importantly the re-establishment of the
relationship between Mom (Petitioner) and her two (2) sons.
18. With Respect to Income: The Court found that both parties are employees with the
Civil Service or with the National Civil Service. The Petitioner working for the Internal Revenue
Service and the Respondent being employed at Hill Air Force Base. The Petitioner's income is
thirty six thousand five hundred nineteen dollars (536,519.00) that equates to three thousand forty
three dollars ($3043.00) per month gross. The Respondent's income is sixty one thousand eight
hundred thirty six dollars (561,836.00) per year, that equates to five thousand one hundred fifty
three dollars (55153.00) per month gross. Based upon the Findings the Court Orders that child
support be based upon the monthly gross figures, the Petitioner is obligated to pay the
Respondent child support given those figures. The total income is eight thousand one hundred
ninety six dollars ($8196.00) the Petitioner's share is thirty seven percent (37%), the amount of
child support is based on two (2) children with income of eight thousand one hundred ninety six
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dollars ($8196.00), per month is one thousand two hundred fifty two dollars ($1252.00), thirty
seven percent (37%) of that, thus, child support is set at the monthly amount of four hundred
sixty four dollars and 84 cents ($464.84) . Child support is ordered to begin September 1, 2000,
it should be paid one-half (Vi) on the fifth (5th) and one-half (Vi) on the twentieth (20th) of the
month. If the Petitioner becomes thirty (30) days delinquent in the child support obligation, then
the Respondent shall be entitled to a Withholding Order.
19. Regarding Alimony: The Court found that the parties have stipulated that alimony
would be mutually waived by the each side and therefore it is ordered that no alimony shall be
paid by either party to the other.
20. Non-Marital Property: The Court Orders the following property is found to be nonmarital, first (1st) the residence, Petitioner inherited the property, the residence of Sunset, from
her Grand-Parents, she received it in her name December 20, 1990. While the parties lived in the
home some three (3) weeks in 1985 they did not permanently occupy the premise until January of
1991. The current value of the property is eighty nine thousand dollars ($89,000.00), it was
refinanced November 22, 1995 and then had a value of eighty thousand dollars ($80,000,00). The
home had a value in January 1991 based on extrapolation from the two (2) appraisals, therefore
the non-marital portion of the home equity is as follows:
A. In order to determine the non-marital portion of equity it is necessary to
determine the marital portion of the equity in the home. The marital portion of the equity would
be the current value eighty nine thousand dollars (589,000.00) less (-) the value in January of
1991, of seventy two thousand eight hundred dollars ($72,800.00), which is the sum of sixteen
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thousand two hundred dollars ($16,200.00) and the Court considers that to be marital property.
The non-marital property would be the current value of the home of eighty nine thousand dollars
(S89000.00), less (-) the current mortgage of forty five thousand seven hundredfifteendollars
($45,715.00), less (-) the marital property of sixteen thousand two hundred dollars (516,200.00)
leaving a non-marital equity of twenty seven thousand eightyfivedollars (527,085.00).

21. With Respect to Other Non-Marital Properties; (Specifically Inheritance) The
Court Orders that the Petitioner received some seventy four thousand dollars (S74,000.00) in
inheritance. The balance at the time of separation was approximately twenty four thousand
dollars (524,000.00) of that figure nine thousand dollars (59000.00) was co-mingled with marital
funds in a stock account and therefore that nine thousand dollars (S9000.00) given the comingling would be marital property. The balance however, offifteenthousand (515,000.00) is
non-marital property, though it may have been in an account with the Respondent's name on it,
the court finds that it is non-marital and specificallyfindsthat the Internal Revenue Service levied
against that account for payment of delinquent taxes on the part of the Respondent in the amount
of nine thousand six hundred twenty dollars (59620.00). But following investigation the IRS
released the levy on those funds on January 13, 1997, on grounds that the account was nonmarital funds and therefore the Court concludes that thefifteenthousand dollars (SI5,000.00) or
whatever amount is currently left is non-marital funds and not subject to distribution.
22. Marital Property: The Court Orders that the parties make distribution of marital
property as follows:
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Residence

$16200.00

Awarded to Petitioner

Stock Account

$9000.00

Awarded to Respondent, therefore

that includes the six thousand dollars ($6000.00) Respondent put in his home for the down
payment if there is any balance in that account it will go to Respondent.
Ford Bronco

$2750.00

Awarded to the Respondent

Buick regal

$9400.00

Awarded to the Petitioner

Motor home Equity

$0

Awarded to the Respondent

Boat

$0

Awarded to the Respondent

Utility Trailer

$ 100.00

Awarded to the Respondent

House Trailer

$

Is to be sold with Vi going to each

Gleed Judgment

If collected Vi to each after
subtracting the costs of collection

Video-Camera

$

Awarded to the Respondent

Given the value in those two (2) columns, the Petitioner's portion of the marital equity is twenty
five thousand six hundred dollars ($25,600.00) The Respondent's portion is eleven thousand
stvtn hundred fifty dollars ($11,750.00) therefore there is be a balancing factor, the Petitioner's
assets should be reduced by six thousand nine hundred twenty five dollars ($6925.00) and the
Respondent's increased by six thousand nine hundred twenty five dollars ($6925.00) giving a total
balance of eighteen thousand six hundred seventyfivedollars ($18,675.00) on each side. The
Court does not award the Respondent any lien in the Petitioner's home, however, the Court will
tablature that the amount of the balancing factor is to be paid to the husband by the Petitioner
within ninety (90) days of the entry of the Decree of Divorce, if not paid it will become a
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judgment in favor of the Respondent against the Petitioner.
23. With Respect to the Distribution of Household Property: The Court Orders that
all personal and household property currently in the possession of each party is awarded to that
respective party. However, with respect to Respondent's exhibit number one (1) that are pages
one (1) through sixteen (16), the Court make the following Conclusions;
A. Regarding item one (1), items currently in Petitioner's possession are to be
delivered to Respondent with the exception of David's bed, with respect to item two (2), items
currently in Petitioner's possession are to be delivered to the Respondent with the exception of
photographs. In all respects with respect with regard to photographs, if there are photographs
which both parties want, the photographs in today's technology can be copied very simply. They
are then to be copied and the cost of copying is to be equally divided and then split the
photographs by each of the parties. With respect to item three (3) the Court concludes it is not
applicable and with respect to item four (4) any items currently in Petitioner's possession has got
to be delivered to the Respondent. If they are not in her possession she cannot deliver them. If
she has them they are to be delivered and if she does not, there is nothing that the Court can do or
willing to do with respect to that property. Now with respect to the items five (5) through twenty
four (24) the Court does not find that there is any need to make and order one way or the other.
With respect to thirty four (34) the Court concludes that the Petitioner may have the freezer and
the keys. With respect to items thirty five (35) through forty two (42) again the Court concludes
that no order is required or it has been accommodated in an another provision of these findings
and conclusions. With respect to items forty three (43) through seventy seven (77) the Petitioner
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may keep those items with the exception of numbers fifty four(54) fifty five (55) fifty six (56),
fifty seven (57), fifty nine (59), sixty (60), sixty two(62), sixty six(66), sixty seven(67), seventy
five (75) and seventy seven (77) and those items are to be returned to the Respondent. With
respect to that portion of the exhibit which is suggestive that the Petitioner may have those items,
they are re-numbered one through one hundred and the Petitioner may have all of those items
mentioned.
24. With Respect to Retirement: The Court Orders that the Petitioner's civil service
retirement and the Respondent's civil service retirement and a TSP investment be equally divided
based upon the Woodward Formula and the period in question would be from March 12, 1985
the date of the marriage to December 4, 1998 the date of separation.
25. Regarding the Boat and Motor Home: The Court Orders that the Petitioner's name
be removed from those two (2) pieces of personal property within ninety (90) days from and after
the entry of the decree of divorce and if Petitioner's name is not removed from those items within
the ninety (90) days than each of those two (2) pieces of property are to be sold and after the sale
any liability for any excess or deficiency remains with the Respondent.
26. Miscellaneous Reimbursement: The Court Orders that the Petitioner is to reimburse
Respondent one-half ( !4) of the America First Credit Union, Visa Card which was the balance as
of November 5, 1998. That is item number thirteen (13) on Respondent's exhibit one (1). The
total amount is eight hundred three dollars ($803 00) one-half (VS) would be four hundred two
dollars ($402.00). Respondent is ordered to reimburse the Petitioner as follows one-half (14) of
the dental bills the total of which is six hundred dollars ($600.00) therefore Respondent is to pay
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petitioner, two hundred ninety nine dollars (S299.00) plus one-half (Vi) of the day-care incurred
by the Petitioner since the date of separation, the total amount of which is three thousand four
hundred forty nine dollars ($3449.00) one-half ( Vi) of which would be one thousand seven
hundred twentyfivedollars (SI725.00) therefore the Respondent is to pay the Petitioner two
thousand twenty four dollars (S2024.00). Take the two thousand twenty four dollars (S2024.00),
the Respondent is to pay the Petitioner subtract four hundred two dollars (S402.00) that the
Petitioner is to pay the Respondent, leaving a net amount of one thousand six hundred twenty two
dollars (SI622.00) that the Respondent is to pay the Petitioner and an order that the one thousand
six hundred twenty two dollars (SI622.00) be subtracted from the balancing factor associated
with the distribution of the marital property. The balancing factor was six thousand nine hundred
twenty five dollars (S6925.00) subtract from that one thousand six hundred twenty two dollars
(SI622.00) which the Respondent owes the Petitioner reducing that balancing factor to five
thousand three hundred three dollars (S5303.00) which is to be paid by the Petitioner to the
Respondent within the ninety (90) days. If not then a Judgment will entered in favor of
Respondent against Petitioner.
27 Internal Revenue Service Matters: The Court Orders that a there should be split
exemptions between the two (2) sons, the Respondent may take the oldest child and Petitioner
may take the youngest and that is only so long as the Petitioner is current in child support
payments at the end of any given taxable year The Petitioner may take the youngest child so
long as Respondent is eligible. When the oldest child reaches the age of majority or the point and
time when no longer he can be taken as a tax exemption, Petitioner may still take the youngest.
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With respect to the 1998/1999 tax returns the Court did not hear much about the testimony about
1999 but 1998 taxes were filed by the Petitioner and the Respondent has not paid his. The Court
orders that the 1998 tax return be amended and that all deduaions and obligations be united in the
amended return and if that results into a refund than that refund shall be equitably divided.
28. Attorneys Fees: The Court Orders that each party pay their own Attorneys fees and
costs.
29. Cooperation: The Court Orders that each party is ordered to cooperate with respect
to the implementation of the Conclusion of Law and of the Decree of Divorcee as required in
order to adjust title and property and make distribution as indicated.
30. Permanent Injunction: The Court permanently enjoins Respondent from
disparaging, vilifying, demeaning or degrading the Petitioner in anyway, from manipulating the
boys so is to further damage the parent child relationship with the Mother (Petitioner). If in fact
there is a violation of this order, custody is temporary, and the Court reserves the right to change
custody forthwith. The Court is going to follow this case at least through February 2001. If
there is any indication, that Respondent, during that period of time, is continuing to manipulate
the minor children with the intent of destroying the Mother/Son relationship, the Court will take
immediate steps to change custody/visitation. The reason why the Court feels so keen about this,
is because every young child has a right to love both parents. Every young child has the right to
believe their Mom or Dad is the best person in the whole world and one side takes it upon himself
or herself to intimidate and to try to weaken or destroy that relationship, it is unforgivable. The
Court is convinced of one (1) thing and that is that the children need to be together. The thing
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tjgt the Court is not convinced of is that, Respondent (Mr Mackey), should have custody and
therefore we have approximately six (6) months of counseling to see if the help of a counselor has
changed the circumstances regarding the parties and their minor children.
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IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH

PENNY LEONA MACKEY,
Petitioner,

FINDINGS OF FACT,
CONCLUSIONS OF LAW
ON
nd
PETITIONER'S 2 ORDER TO SHOW
CAUSE IN RE CONTEMPT

vs.

Civil No.: 994700013
Judge: Darwin C. Hansen

ROBERT KENNETH MACKEY
Respondent.

The above entitled matter came on for trial on Tuesday and Wednesday, January 2nd and
3rd, 2001. Petitioner appeared with counsel Stuwert B. Johnson. Respondent appeared without
counsel. Based upon the evidence received at trial and upon the prior orders of the Court, the
Court now makes and enters:
FINDINGS OF FACT
1.

Paragraph 16 and 17 of the Decree of Divorce gives temporary joint custody of the
children to the parties with Respondent having physical custody subject to
Petitioner having standard rights of visitation. A plan for parent and child
counseling was also established.

2.

Paragraph 30 of the Decree of Divorce enjoined Respondent from manipulating
the children so as to further damage Petitioner's relationship with them.

3.

On October 11, 2000, a hearing was held on Petitioner's 1st Order to Show Cause
in re Contempt alleging non-compliance with the visitation, counseling and
injunctive provisions of the Decree of Divorce. Page 2, paragraph 2 of the Order

-1-

on Order to Show Cause confirms those allegations. Page 3 of that Order sets
forth a finding of Contempt of Court against Respondent with a sanction of 30
days jail, 28 of which were suspended upon future compliance.
4.

The Order on the Order to Show Cause provided for the appointment of a
guardian ad litem (page 6); that standard visitation in favor of Petitioner was to
continue (page 2); and that Respondent return the children to Petitioner's home in
the event they leave visitation earlier than specified (page 7).

5.

Respondent has failed to comply with the terms of visitation since the October
11th hearing in the following particulars:
A.

Full standard visitation has not been afforded Petitioner during the
months of October, November or December, 2000. The total
visitation time Petitioner has had with the children is:

B.

Jacob

Jared

Oct.

4 hrs - 40 min

4 hrs - 40 min

Nov.

6 hours

Vi hour

Dec

8 hours

8 hours

Petitioner had no Thanksgiving visitation. Christmas was limited to
only a few hours. There has been no overnight visitation since
August 15th.

C.

Respondent has not cooperated with visitation in any good faith
respect. He refuses to communicate with Petitioner concerning
visitation matters. He has never called or spoken to Petitioner since
-2-

Oct 11th to discuss why the children leave visitation early or to
resolve questions about pick-up time for visitation. He has never
taken the children back to Petitioner's home when they leave early
nor initiated discussions with Petitioner, either by telephone or in
person, regarding the problem. He claims that Petitioner seldom
calls the children by telephone. However, Petitioner testified that
she calls nearly every day but those calls cannot get through nor can
she leave messages. She has spoken to the children only once by
telephone since October 11th. Her testimony is the more credible.
D.

Respondent claims that Petitioner has failed to pick-up the children
at the appointed hour and that has been part of the reason for so
little visitation. Petitioner, on the other hand, testified that she
timely goes to Respondent's home to pick up the children but no
one comes out of the house. She is unable to make contact with
Respondent or with the children by telephone to inquire as to the
situation; as a consequence, she is deprived of that day's visitation.
Again, Petitioner's testimony is the more credible.

E.

Respondent's attitude toward visitation is passive at best and
exacerbates the problem through non-cooperation at worst.

Nothing in the record or through testimony suggests that the children's visitation
with Petitioner is in any way detrimental or harmful to them.
Paragraph 16 of the Decree of Divorce provides for the appointment of a
-3-

counselor to provide therapy for the minor children, to assist in visitation issues
and to assist in the reestablishment of the mother-son relationship. Dr. Craig K.
Swaner was appointed by stipulation of the parties. It was learned at the trial that
Dr. Swaner is a personal friend of John Mackey, who is Respondent's brother.
Dr. Swaner discussed his appointment with John Mackey, and with Respondent
and with Respondent's counsel, but did not mention that relationship with
Petitioner or her counsel. At the very least, there is an appearance of a conflict of
interest on the part of Dr. Swaner, and at the very worst, there is in fact a conflict
of interest. Nevertheless, Petitioner has made no Motion to terminate Dr.
Swaner's appointment by the Court nor to discontinue his counseling. Dr. Swaner
is not optimistic about successfully resolving the visitation problem or about
improving the mother-child relationship.
8.

Paragraph 30 of the Decree of Divorce permanently enjoined Respondent from
further damaging the mother-child relationship. Respondent has failed to comply
in this aspect as follows:
A.

Through his non-cooperation with visitation, the mother-child
relationship has significantly deteriorated since both the August and
October hearings.

B.

Respondent testified that the children are angry at their mother
because she has possession of certain personal property awarded to
him, and to the children, in the Decree of Divorce. Nevertheless,
Respondent has done nothing to assist with amelioration of that
-4-

problem by talking to Petitioner about picking up the property
which has been gathered by her and placed in a shed waiting for him
to pick it up. Respondent's passivity on this point adversely affects
the children's attitude toward their mother. Therefore, the Court
has ordered Respondent to pick up the property on Saturday,
January 13,2001 at 2 PM.
Respondent continues to involve both children in the details of the
conflict emanating from the divorce. Dr. Swaner stated that the
children blame the Petitioner for the divorce, for the financial
problems Respondent is currently having, for the fact that the boat
and motor home have been repossessed, and for the fact that
mother and dad are no longer together. The Court specifically finds
that this detailed information has been given to the children by
Respondent, which has and continues to have, a significant adverse
affect on the mother-child relationship.
The Respondent has been uncooperative in the appointment of the
guardian ad litem (GAL) which has impeded contact with the
children by the GAL. The Court granted an initial interview of the
children by the GAL at the beginning of the trial and stayed
Petitioner's payment of the money owed to Respondent as specified
in paragraph 26 of the Decree of Divorce. The Court has
authorized Petitioner to use those funds to pay Respondent's share
-5-

of the GAL costs.
9.

Jacob's estrangement with his mother remains strong and adversely affects the
mother-child relationship with Jared. When the children are with Petitioner, Jared
shows affection toward his mother but does not do so if in the presence of Jacob.
Jared's relationship with his mother has deteriorated significantly since living with
his father and brother.

10.

The Temporary Order of Joint Custody specified in paragraph 16 of the Decree of
Divorce is not working for reasons mentioned above. Permanent custody of both
children should be fixed immediately with visitation specified and child support set
based on the gross income of the parties as established in paragraph 5 of the
Conclusions of Law associated with the Decree of Divorce, to-wit: $36,519 for
Petitioner and $61,836 for Respondent.

11.

In paragraph 27 of the Decree of Divorce, the parties were Ordered to amend their
1998 IRS tax return and split any refund. Petitioner has given her tax information
to the tax preparer but Respondent has not.

12.

In paragraph 14 E of the Decree of Divorce, each party was ordered to pay their
own debts. The McDill Visa debt in the amount of $1,511.74 is solely
Respondent's obligation even though Petitioner's name is on the card with
Respondent. Nevertheless, he has taken no steps to protect Petitioner from the
obligation.

13.

Petitioner has incurred attorney fees in the sum of $1,500.00 which the Court finds
fair and reasonable. The Petitioner is in need of assistance with the payment of
-6-

that obligation. She is in the process of refinancing her home in order to meet her
financial obligations. Respondent earns sufficient income to assist Petitioner with
that debt.
Based upon the foregoing Findings of Fact, the Court now makes and enters:
CONCLUSIONS OF LAW
1.

Petitioner should be awarded the immediate sole care, custody and control of
Jared, and Respondent the sole care, custody and control of Jacob, subject to
modification only upon a substantial change of circumstances.

2.

Petitioner should be granted standard visitation rights with Jacob (Utah Code
Annotated § 30-3-35 [2000 Supplement] - see copy attached) and Respondent
should be granted standard rights of visitation with Jared, subject to the following
exceptions:
A.

Weekend visitation is to be alternated such that both boys are with
Petitioner on one weekend and both boys are with Respondent the next
weekend. The same alternating sequence is to apply to mid-week
visitation. Pick-up time for both parties is 5 PM. The rotation for
weekend visitation shall begin with Petitioner exercising visitation with
Jacob on Friday January 26, 2001 beginning at 5 PM and continuing
through the following Sunday at 7 PM.

B.

Holidays are allocated as follows: Petitioner shall have both boys for those
holidays set forth in UCA § 30-3-35 (2)(f) beginning in the year 2001 and
Respondent shall have both boys for those holidays set forth in UCA §30-7-

3-35 (2)(g) beginning in the year 2001. Each year thereafter the holidays
specified in the two sections are to be reversed and shall alternate.
3.

Dr. Swaner should be requested to continue with counseling of the parties and
their children regarding visitation. He is to be especially sensitive that his efforts in
that endeavor are objective and independent of any undue influence of either party
or family members of either party. Moreover, coordination with the GAL is to be
established, if appropriate. Monthly written evaluations are to be forwarded to the
Court advising of the progress beginning with the month of January, 2001.

4

The GAL should be requested to assist Petitioner with the change of custody of
Jared and with future visitation of the boys with their mother and to coordinate
that effort with Dr. Swaner, if appropriate. Petitioner may request the assistance
of a police officer to accompany her to Respondent's residence to obtain Jared's
clothing and personal belongings. Petitioner is further authorized to hold the funds
payable to Respondent as specified in paragraph 26 of the Decree of Divorce in
trust and use the same to pay Respondent's share of the GAL fee. Petitioner is to
keep an accounting of those funds and any payments to the GAL with a copy to
Respondent of all such payments as they are made. The balance, if any, is to be
paid to the Respondent at such time as the GAL appointment is terminated.

5.

Petitioner should be awarded child support from Respondent in the monthly
amount of $164 beginning January 22, 2001 which shall be payable thereafter on
or before the 22nd of each month until Jared reaches majority or graduates from
high school with his class, whichever is longer. (See child support worksheet
-8-

attached).
6.

Respondent should be ordered to submit all necessary income tax information to
the tax preparer for amendment of the 1998 tax return on or before March 28,
2001.

7.

Respondent should be ordered to hold Petitioner harmless concerning the McDill
Visa account.

8.

Respondent has knowingly failed to comply with the Orders of this Court since the
October citation of contempt. Therefore, Respondent should be ordered to serve
28 days in the Davis County Jail bn alternate weekends beginning Friday, January
26, 2000 at 6 PM through the following Sunday at 6 PM and every other weekend
thereafter as follows: February 9-11 & 23-25; March 9-11 & 23-25; April 6-8 &
20-22; May 4-6 & 18-^51; June 1-3 & 15-17; June 29-July 1; July 13-J4 & J > £ 1 ,
all in the year 2001.

9.

Further hearing should be scheduled for Tuesday, February 27, 2001 at 9 AM on
Petitioner's Petition to modify the Decree and Divorce and on Respondent's Order
to Show Cause in re Contempt. An in-Court review hearing is scheduled for
Thursday, March 29, 2001 at 11:30 AM regarding counseling and visitation
matters.

10.

Petitioner should be awarded judgment against Respondent for attorney fees in this
matter in the sum of $1,000.

-9-
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DATED this / / d a y of January, 2001.
BY THE COURT

Vfo/fr:<^
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District Court Judge \ &
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30-3-33. Advisory guidelines.
NOTES TO DECISIONS
Day care.
Subsection (13) does not entitle a noncustodial parent to provide day care, but only suggests that the trial court encourage such an
arrangement, so that when the trial court finds

the noncustodial parent unfit to provide sue::
sen-ices it has the discretion to deny the noncustodial parent's request to provide dav care
Clulds v Childs. 967 P2d 942 (Utah Cr.. Aoc
199S». cert, denied, 9S2 P2d 38 (Utah 1999

30-3-35. M i n i m u m schedule for visitation for children 5 to
18 y e a r s of age.
(1) The visitation schedule in this section applies to children 5 to 18 years of
age.
(2) If the parties do not agree to a visitation schedule, the following schedule
shall be considered the minimum visitation to which the noncustodial parent
and the child shall be entitled:
la) (i) one weekday evening to be specified by the noncustodial parent
or the court from 5:30 p.m. until 8:30 p.m.; or
(ii) at the election of the noncustodial parent, one weekday from the
time the child's school is regularly dismissed until 8:30 p.m., unless
the court directs the application of Subsection f 2)(a)(i);
(b) (i) alternating weekends beginning on the first weekend after the
entry of the decree from 6 p.m. on Friday until 7 p.m. on Sunday
continuing each year; or
(ii) at the election of the noncustodial parent, from the time the
child's school is regularly dismissed on Friday until 7 p.m. on Sunday,
unless the court directs the application of Subsection (2)(b)(i);
(c) holidays take precedence over the weekend visitation, and changes
shall not be made to the regular rotation of the alternating weekend
visitation schedule;
(d) if a holiday falls on a regularly scheduled school day, the noncustodial parent shall be responsible for the child's attendance at school for that
school day;
(e) (i) if a holiday falls on a weekend or on a Friday or Monday and the
total holiday period extends beyond that time so that the child is free
from school and the parent is free from work, the noncustodial paren:
shall be entitled to this lengthier holiday period; or
(ii) at the election of the noncustodial parent, visitation over a
scheduled holiday weekend may begin from the time the child's school
is regularly dismissed at the beginning of the holiday weekend until 7
p.m. on the last day of the holiday weekend;
(f) in years ending in an odd number, the noncustodial parent is
entitled to the following holidays:
(i) child's birthday on the day before or after the actual birthdate
beginning at 3 p.m. until 9 p.m.; at the discretion of the noncustodial
parent, he may take other siblings along for the birthday;
(iij Human Rights Day beginning 6 p.m. on Friday until Monday at
7 p.m. unless the holiday extends for a lengthier period of time to
which the noncustodial parent is completely entitled;
(hi) spring break or Easter holiday beginning at 6 p.m. on the day
school lets out for the holiday until 7 p.m. on the Sunday before school
resumes;

5

DrYORCE

30-3-35

(iv) Memorial Day beginning 6 p.m. on Friday until Monday ac 7
p.m., unless the holiday extends for a lengthier period of time to which
the noncustodial parent is completely entitled;
(v) July 24th beginning 6 p.m. on the day before the holiday until
11 p.m. on the holiday;
(vi) Veterans Day holiday beginning 6 p.m. the day before the
holiday until 7 p.m. on the holiday; and
(vii) the first portion of the Christmas school vacation as defined in
Subsection 30-3-32(3)(b) plus Christmas Eve and Christmas Day until
1 p.m., so long as the entire holiday is equally divided;
(g) in years ending in an even number, the noncustodial parent is
entitled to the following holidays:
(i) child's birthday on actual birthdate beginning at 3 p.m. until 9
p.m.; at the discretion of the noncustodial parent, he may take other
siblings along for the birthday;
(ii) P r e s i d e n t s Day beginning at 6 p.m. on Friday until 7 p.m. on
Monday unless the holiday extends for a lengthier period of time to
which the noncustodial parent is completely entitled;
(hi) July 4th beginning at 6 p.m. the day before the holiday until 11
p.m. on the holiday;
(iv) Labor Day beginning at 6 p.m. on Friday until Monday at 7
p.m. unless the holiday extends for a lengthier period of time to which
the noncustodial parent is completely entitled;
(v) the fall school break, if applicable, commonly known as U.E.A.
weekend beginning at 6 p.m. on Wednesday until Sunday at 7 p.m.
unless the holiday extends for a lengthier period of time to which the
noncustodial parent is completely entitled;
(vi) Columbus Day beginning at 6 p.m. the day before the holiday
until 7 p.m. on the holiday;
(vii) Thanksgiving holiday beginning Wednesday at 7 p.m. until
Sunday at 7 p.m; and
(viii) the second portion of the Christmas school vacation as defined
in Subsection 30-3-32(3)(b) plus Christmas day beginning at 1 p.m.
until 9 p.m., so long as the entire Christmas holiday is equally
divided;
(h) Father's Day shall be spent with the natural or adoptive father
every year beginning at 9 a.m. until 7 p.m. on the holiday;
(i) Mother's Day shall be spent with the natural or adoptive mother
every year beginning at 9 a.m. until 7 p.m. on the holiday;
(j) extended visitation with the noncustodial parent may be:
(ij up to four weeks consecutive at the option of the noncustodial
parent;
(ii) two weeks shall be uninterrupted time for the noncustodial
parent; and
(iii) the remaining two weeks shall be subject to visitation for the
custodial parent consistent with these guidelines;
(k) the custodial parent shall have an identical two-week period of
uninterrupted time during t h e children's summer vacation from school for
purposes of vacation;
(I) if the child is enrolled in year-round school, the noncustodial parent's
extended visitation shall be Vfe of the vacation time for year-round school
breaks, provided the custodial parent has holiday and phone visits;
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(m) notification of extended visitation or vacation weeks with the child
shall be provided at least 30 days in advance to the other parent; and
(n) telephone contact shall be at reasonable hours and for reasonable
duration.
(3) Any elections required to be made in accordance with this section bv
either parent concerning visitation shall be made a part of the decree and made
a part of the visitation order.
History: C. 1953, 30-3-35, enacted by L.
1993, ch. 131, S 5; 1997, ch. 80, S 3; 2000, ch.
97, § 1.
Amendment Notes. — The 2000 amendment, effective March 10, 2000, added Subsections (2Xa)(ii), (2)(b)(ii\ v2;(e)(ii), and (3) and

made related changes; revised the provisions
regarding three-day weekends for Human
Rights Day and President's Day in Subsections
(2)(f)(ii) and (2)(g)(ii); and revised the provisions regarding spring break or Easter holidav
in Subsection (2)(f)(iii).

30-3-38. Pilot P r o g r a m for Expedited Visitation Enforcement.
(1) There is established an Expedited Visitation Enforcement Pilot Program
in the third judicial district to be administered by the Administrative Office of
the Courts from July 1, 1996, to July 1, 2003.
(2) As used in this section:
(a) "Mediator'' means a person who:
(i) is qualified to mediate visitation disputes under criteria established by the Administrative Office of the Courts; and
(ii) agrees to follow billing guidelines established by the Administrative Office of the Courts and this section.
(b) "Sendees to facilitate visitation" or "services" means services designed to assist families in resolving visitation problems through:
(i) counseling;
(ii) supervised visitation;
(iii) neutral drop-off and pick-up;
(iv) educational classes; and
(v) other related activities.
(3) (a) Under this pilot program, if a parent files a motion in the third
district court alleging that court-ordered visitation rights are being
violated, the clerk of the court, after assigning the case to a judge, shall
refer the case to the administrator of this pilot program for assignment to
a mediator.
(b) Upon receipt of a case, the mediator shall:
(i) meet with the parents to address visitation issues within 15
days of the motion being filed;
(ii) assess the situation;
(iiij facilitate an agreement on visitation between the parents; and
(iv) determine whether a referral to a service provider under
Subsection (3)(c) is warranted.
(c) While a case is in mediation, a mediator may refer the parents to a
service provider designated by the Department of Human Services for
services to facilitate visitation if:
(i) the services may be of significant benefit to the parents; or
(ii) (A) a mediated agreement between the parents is unlikely; and
(B^ the services may facilitate an agreement.
(d) At any time during mediation, a mediator shall terminate mediation
and transfer the case to the administrator of the pilot program for referral
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1252

6. Divide each parent's adjusted monthly gross »n Line 4 by the COMBINED
adjusted monthly gross in Line 4
7 Multiply Line 5 by Line 6 for each parent to obtain each parent's share of
the Base Support Obligation
8 Multiply the mother's Line 7 by the father's Line 2. This is the mothers
obligation to the father

63
S 463

5

739

231

9 Multiply the father's Line 7 by the mother's Line 2. This is the father's
oohqation to the mother
10 BASE CHILD SLTPORT AWARD Subtract the lesser amount (OBLIGEE'S) from 'he
greater amount (OBLIGOR'S) of Lines 3 and 9 This is the amount the OBLIGOR pavs *o the
obligee all 12 months of the year.
II

Which parent is the obligor0

( ) Mother

(X2 Father

Is the support award the same as the guideline amount in line 10° £X) Y^s
If NO, enter the amount ordered. S
, and ans've^ numoe: 13
13

What were
(
(
(
(

( t No

the reasons stated by the court for the deviation0
) property settlement
) excessive debts of the marriage
) absence of need of the custodial parent
) other
__

Attorney Bar No

.( ) Electronic Filing

( J Manual Filing

.0
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IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH

PENNY LEONA MACKE Y
Petitioner,

ORDER ON
: PETITIONER'S 2ND ORDER TO SHOW
CAUSE IN RE CONTEMPT

vs.
Civil No: 994700013
Judge: Darwin C. Hansen

ROBERT KENNETH MACKE Y
Respondent.

The above entitled matter came on for trial on Tuesday and Wednesday, January 2nd and
3rd, 2001. Petitioner appeared with counsel Stuwert B. Johnson. Respondent appeared without
counsel. Based upon the Findings of Fact and Conclusions of Law heretofore entered, the Court
now makes and enters it's:
ORDER ON PETITIONER'S 2 ND ORDER TO SHOW CAUSE IN RE CONTEMPT
1.

Petitioner is awarded the immediate sole care, custody and control of Jared, and
Respondent the sole care, custody and control of Jacob, subject to modification
only upon a substantial change of circumstances.

2.

Petitioner is granted standard visitation rights with Jacob (Utah Code Annotated §
30-3-35 [2000 Supplement]) and Respondent is granted standard rights of
visitation with Jared, subject to the following exceptions:
A.

Weekend visitation is to be alternated such that both boys are with
Petitioner on one weekend and both boys are with Respondent the next
weekend. The same alternating sequence is to apply to mid-week

-1-

visitation. Pick-up time for both parties is 5 PM. The rotation for
weekend visitation shall begin with Petitioner exercising visitation with
Jacob on Friday January 26, 2001 beginning at 5 PM and continuing
through the following Sunday at 7 PM.
B.

Holidays are allocated as follows: Petitioner shall have both boys for those
holidays set forth in UCA § 30-3-35 (2)(f) beginning in the year 2001 and
Respondent shall have both boys for those holidays set forth in UCA §303-35 (2)(g) beginning in the year 2001. Each year thereafter the holidays
specified in the two sections are to be reversed and shall alternate.

3.

Dr. Swaner is requested to continue with counseling of the parties and their
children regarding visitation. He is to be especially sensitive that his efforts in that
endeavor are objective and independent of any undue influence of either party or
family members of either party. Moreover, coordination with the GAL is to be
established, if appropriate. Monthly written evaluations are to be forwarded to the
Court advising of the progress beginning with the month of January, 2001.

4

The GAL is requested to assist Petitioner with the change of custody of Jared and
with future visitation of the boys with their mother and to coordinate that effort
with Dr. Swaner, if appropriate. Petitioner may request the assistance of a police
officer to accompany her to Respondent's residence to obtain Jared's clothing and
personal belongings. Petitioner is further authorized to hold the funds payable to
Respondent as specified in paragraph 26 of the Decree of Divorce in trust and use
the same to pay Respondent's share of the GAL fee. Petitioner is to keep an
-2-

accounting of those funds and any payments to the GAL with a copy to
Respondent of all such payments as they are made. The balance, if any, is to be
paid to the Respondent at such time as the GAL appointment is terminated.
5.

Petitioner is awarded child support from Respondent in the monthly amount of
$164 beginning January 22, 2001 which shall be payable thereafter on or before the
22nd of each month until Jared reaches majority or graduates from high school with
his class, whichever is longer.

6.

Respondent is ordered to submit all necessary income tax information to the tax
preparer for amendment of the 1998 tax return on or before March 28, 2001.

7.

Respondent is ordered to hold Petitioner harmless concerning the McDill Visa
account.

8.

Respondent has knowingly failed to comply with the Orders of this Court since the
October citation of contempt. Therefore, Respondent is ordered to serve 28 days
in the Davis County Jail on alternate weekends beginning Friday, January 26, 2000
at 6 PM through the following Sunday at 6 PM and every other weekend
thereafter as follows: February 9-11 & 23-25; March 9-11 & 23-25; April 6-8 &
20-22; May 4-6 & 1 8 - ^ ; June 1-3 & 15-17; June 29-July 1; July 13-/M & 2 W l ,
all in the year 2001.

9.

Further hearing is scheduled for Tuesday, February 27, 2001 at 9 AM on
Petitioner's Petition to Modify the Decree and Divorce and on Respondent's
Order to Show Cause in re Contempt. An in-Court review hearing is scheduled
for Thursday, March 29, 2001 at 11:30 AM regarding counseling and visitation
-3-

matters.
10.

Petitioner is awarded judgment against Respondent for attorney fees in this matter
in the sum of $1,000.
'+7
DATED this / / day of January, 2001.
BY THE COURT

n
DARWIN C. HANSEN
District Court Judge

^.w**s

-4-

STEVEN M. KAUFMAN (#1777) of
FARR, KAUFMAN, SULLIVAN, GORMAN
JENSEN, MEDSKER, NICHOLS & PERKINS
Attorneys for Petitioner
Bamberger Square Building
205 26th Street, Suite 34
Ogden, Utah 84401
Teleohone: (801) 394-5526
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IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH, FARMINGTON DEPARTMENT

PENNY LEONA MACKEY,

/

Petitioner,

/

vs.

/

ROBERT K. MACKEY,

/

2

Resoondent.

/

ORDER ON ORDER TO
SHOW CAUSE

Civil No. 994700013
Judge RODNEY S. PAGJ

SEII
H < <

THIS MATTER came on regularly for hearing on the 25th day

'£ £ 3 2

P "= 'rz 5
? <^ 5 3
< ^. -JJ °
o—
<

of February,
DAVID

S.

1999, before Domestic Relations Court Commissioner

DILLON,

for

evidentiary

hearing

pursuant

ro

the

respondent's Order to Show Cause in re Contempt and Order to Show
Cause which was heard on February 9, 1999.

Petitioner was present

and represented by counsel, STUWERT 3. JOHNSON.

Respondent was

present and represented by counsel, STEVEN M. KAUFMAN.

The Court

took evidence and proffers of evidence from the parties, and the
Court being fully advised in the premises, now makes the following
Order on a temporary basis until further order of this court:
IT IS HERE3Y ORDERED, ADJUDGED AND DECREED as follows:
1.

Petitioner and respondent shall maintain the status

quo as it pertains to the previous order of this Court concerning
the physical custody of Jacob and Jared Mackey, with Jared remaining

MACKSY v. MACKEY
Civil No. 994700013

in the temporary

physical

custody

of the

petitioner

and

Jacob

remaining in the temporary physical custody of the respondent.
2.

Petitioner

shall continue -to have the

temporary

exclusive use and possession of the family home.
3.

Petitioner shall immediately enroll Jared back in

Fremont Elementary School so that the boys will be together in the
same school.

Respondent is not to go to the children's school,

except for appropriate pickup and delivery of the children or for
special activities that involve the children or that parents may
also be involved in.
[ 4.1
visitation

and

alternating

The two minor children are to be together during
the

every

visitation

other week.

shall

continue

Additionally,

as

it

has

been,

the petitioner is

awarded Thursdays with both boys each week and the respondent is
awarded Wednesdays with both boys each week, and this is each week
as opposed to the alternating week when the party does not have the
weekend visitation.

Respondent will pick up the boys at 3:30 p.m.

When petitioner is exercising visitation, she will oick up the boys
based on arrangements being set up for daycare.
5.,

The

resDondent

is

in

contemot

of

court

for

disparaging the petitioner, and ten days jail is stayed.
[ 6}
7.

The petitioner is not to disparage the respondent.
Jacob is presently in counseling and Jared needs to

be put in counseling with the same counselor, Mr. Gilmore.
ORDER ON ORDER
TO SHOW CAUSE

2

Further,

MACKEY v. MACKEY
Civil No. 994700013

the petitioner and respondent shall be involved in the counseling to
the

extent

the

counselor

requires

them to be, either

together

jointly, separately, with the boys, or without the boys.
8. Neither petitioner nor respondent is to have any nonrelated people staying with them overnight when the child(ren) are
with that particular parent during visitation or custody.
9.

The children are not to make any tape recordings of

the other parent during visitation.
10.

Once the respondent finds a residence, he is to

provide the petitioner with his phone number and residence address.
11. Both petitioner and respondent shall have reasonable
telephone visitation with the minor boys during reasonable evening
hours.
12.

The boys are not to file anymore affidavits with the

13.

The Court will reserve the issue of attorney's fees

Court.

requested by the respondent for this Order to Show Cause in re
Contempt.
14.
for one-half

Petitioner and respondent will each be responsible
the cost to obtain the keys to get in the family

storage shed.
15.

If the petitioner finds the fishing poles, she is to

turn them over to the resoondent.

ORDER ON ORDER
TO SHOW CAUSE
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MACKEY v. MACKEY
Civil No. 994700013

16.

Any items whatsoever that petitioner has possession

of which belong to or can be utilized by the motorhome are to be
returned to the respondent at this time.
17.

The boat is to be made available and accessible tc

the respondent and the petitioner shall contact the storage place
and advise accordingly.

John Mackey, brother of the respondent,

will inventory the boat first to determine what items are with the
boat.

Further, the respondent may sell the motorhome and/or the

boat as he deems appropriate, and if there are any net proceeds,
they are to be split between the parties.

r=2°

deficiencies, they are to be split between the parties also.

— D ""* ^
5; ~ *•" -

18.

^

c
<^2
-1

<

Petitioner

is

to

turn

the

television

over

to

respondent's counsel for respondent.

~ o C ^
L~ e*t ~s

If there are any net

19.

No child support is awarded to either party at this

20.

As to holidays, for purposes of determining same,

time.

only, respondent is the non-custodial parent so that same can be
determined from the guidelines.

This is setting the respondent as

the non-custodial parent for visitation purposes only.
21.

The petitioner and respondent are to commence the

home evaluation in a timely manner and also have a psychological
evaluation done on all of the parties through said evaluation.
22.

With

respect to the Order to Show Cause in re

Contempt concerning the personal property alleged to have not beer.
ORDER ON ORDER
TO SHOW CAUSE
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returned, the Court finds that petitioner did not return the pots,
pans, towels, blankets, sheets, fishing equipment, television, VCR
and attachments, and therefore the petitioner is in contempt of
court and the Court orders ten days jail, which shall be stayed.
23.

Petitioner is to turn over $1,100 to the respondent

within one week of this hearing so that the respondent may purchase
some of the items petitioner is found in contempt for net returning.
Said $1,100 includes $750 for said contempt hearing and $350 from
the previous Order to Show Cause concerning the personal items not
having
5-Do

been

returned

and

said

$350

at

that

time

awarded

to

respondent from petitioner, thereby making the total $1,100 set out
herein.

• - co
• CO <»• ~

c ^5c

<

24.

The issue of whether more moneys should be paid to

respondent from petitioner or there should be any offsets between
petitioner and respondent is reserved for the time.
^

DATED this

day of

^SXQ^1999.

RECOMMENDED 3Y:

ts.

5 3

DAVID S. DILLON
Domestic Relations Commissioner
APPROVED AS TO FORM:

7SRT B. JOHNSON
Attorney f^r Petitioner
ORDER ON ORDER
TO SHOW CAUSE

D A K W I N C. HANSEN
District Court Judce

ROBERT K. MACKEY
Pro-Se
2215 WEST 6050 SOUTH
ROY, UTAH 84067
(801) 5 2 5 - 1 9 2 8
IN THE SECOND JUDICAL DISTRICT COURT

K
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DAVIS COUNTY, STATE OF UTAH

DEC 1 3 2000

Case No.: Civil No. 994700013
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Motion for expanded time to prepare
for hearing on Order to Show Cause

m

Petitioner,
and
ROBERT KENNETH MACKEY,
Respondent

Case No.: Civil No. 994700013
Judge: DARWIN C. HANSEN

Comes now Robert Kenneth Mackey, Pro-Se, request more time before the
scheduled hearing of January 2, 2001 for the following reasons:
1.

The allegations are serious and I must have time to gather

information under the rules of discovery.
2.

I have requested information from Mr. Johnson by means of voice

mail on December 11, 2000 (The day I received notice of the hearings)
in regards to potential witnesses. This motion will be a second notice
of my request.
3.

I have also requested from Mr. Johnson times that Mr. Johnson would

be available for depositions of each of the potential witnesses.
4.

Request the indulgence of the court for a conference room for these

depositions.,I know attorneys use these facilities also and would
appreciate the same courtesy. The times need to be agreed to by Mr.
Johnson and myself.
5.

Please find attached the list of potential witnesses for

deposition of which I am requesting Name (s), addresses and telephones
numbers.
6.

When all the previously mentioned information is provided and the

times are agreed upon by Mr. Johnson and myself I will provide
subpoenas to the court for signature and then have them served.
7.

I will also need time after the depositions to file a counter-order

to show cause.
8.

After the depositions I will have to file subpoenas for witnesses

to testify as to my whereabouts for some of the allegations. Again
these will have to be provided to the court for signature and then
served.
9.

Without the depositions one remedy would be denied me and that is

the possibility of filing for a hearing to have the case dismissed for
improper service.
10. I beg the courts indulgence for more time so that fair treatment
and legal processes can occur.

ROBERT K. MACKEY
Dated this 12th day of December, 2000

I hereby certify on this 12 day of December 2000 that I mailed a true and
correct copy,'by U.S. postage pre-paid mail of the foregoing to: Stuwert B.
Johnson, Attorney for Petitioner, 3856 Washington Blvd. Ogden, UT 84403. I
also hand carried a copy to the 2nd district court clerk for filing.

ROBERT K. MACKEY
Pro-Se
12th December 2001

1 attachment: Request*for information/documents.

REQUEST FOR INFORMATION

I hereby request the names, addresses and phone numbers of the following
person (s).

1.
2.
3.
4.

Ms.
The
The
The
her

Penny Mackey's immediate supervisor.
process severs (s) .***********
bank or closing agent (s) that prepared the closing documents.
names of any other potential witnesses to be called by Petitioner or
attorney.

Also request any documents or any material that will be used in court.

Note the process sever,
I believe her name was Ms. Green called me
from the west gate and stated she was the same person whom had served me
before at my work place. Ms. Green wanted me to call the gate and tell them
to let her on the base, I asked how she got on before and she stated that
they did not stop her before. Ms. Green the time before came in the building
where I work and asked around for me, Mr. Ken Carr directed her to my office.
Ms. Green violated numerous federal laws entering the base and
then violated NATIONAL SECURITY BY ENTERING THE BUILDING I WORK IN WITHOUT
AUTHORITY. M s . Green again violated NATIONAL SECURITY BY ENTERING MY OFFICE
WHERE CLASIFIED- MATERIAL IS. This was all witness by employees in my office.
I have instructed employees in my office to call base security if
she enters again and I plan on following up with base security with the
information when'Mr. Johnson provides it for the depositions.

ROBERT K. MACKEY
Pro-Se
2215 WEST 6050 SOUTH
ROY, UTAH 84067
(801) 525-1928
IN THE SECOND JUDICAL DISTRICT COURT
DAVTS COUNTY, STATE OF UTAH

Case No.: Civil No. 994700013
PENNY LEONA MACKEY,
Petitioner,
and

Motion for expanded time on
Objection to order on order to show
cause

ROBERT KENNETH MACKEY,
Respondent

Case No.: Civil No. 994700013
Judge: DARWIN C. HANSEN

Comes now Robert Kenneth Mackey, Pro-Se, request more time to prepare
for hearing set for Friday 15 December 2000 at 4pm for the following reasons:
1.

I just received notice today for this hearing and this provides

less than 5 days to prepare for the hearing.
2.

New information by Mr. Johnson was provided also today in the

letter and Mr. Johnson states that now he intends to exp'and the hearing
to visitation issues.

This was not planned for in this hearing and I

feel I may need to subpoena Dr. Swanner, Jacob Mackey and Jared Mackey
to testify in this matter.
3. Further time is required do to no fault of my own, the Davis County
Clerk only provided one tape of the October 11, 2000 hearing.

This

tape only contained a portion of the hearing when I did order the

entire hearing. This tape is crucial to my objections and needed for
preparation of the objection hearing.
4. The rest of the hearing on the previously mentioned tape
(October 11, 2000) could very well prevent further litigation, wasting
valuable court time and further cost to both parties.
5. I will be able to provide more specifics after the entire hearing
is reviewed and would even prefer forwarding those objections to Mr.
Johnson so as to possible avoid this court hearing or at least reduce
the scope of th*> hearing.

I request the courts indulgence so that I may be more specific in
my objections after reviewing the videotapes. I believe Justice would
be served with an extension and in fact I believe the court ordered
this order be written much quicker than the 44 days (Oct 11th to Nov
24th) taken by council.

I would expect a commensurate amount of time

for review and filing of more specific objections.

ROBERT K. MACKEY
Dated this 12th day of December, 2000

I hereby certify on this 12 th day of December 2000 that I mailed a true and
correct copy, by U.S. postage pre-paid mail of the foregoing to: Stuwert B.
Johnson, Attorney for Petitioner, 3856 Washington Blvd. Ogden, UT 84403. I
also hand carried a copy to the 2nd district court clerk for filing.

ROBERT K. MACKEY
Pro-Se
12 December, 2000

JOSEPH E. PRANTIL, LCSW
3544 Lincoln Avenue, Suite G-4
Ogden, Utah 84401
(801)621-4105

CUSTODY EVALUATION AND HOME STUDY REPORT
70

The Honorable Darwin C. Hansen, Judge
Steven M. Kaufman, Attorney at Law
Stuwert B. Johnson, Attorney at Law

FROM

Joseph E. Prantil, LCSW

REPORT DATE.

January 18, 2000

RE

Home Study and Custody circumstances involving Jacob Mackey, born
September 30, 1986; and Robert (Jared) Mackey, bom September 22, 1992
- minor children of Robert Mackey and Penny Mackey.

The following report is submitted in order to provide the court with information that would be useful
in deciding custody and visitation for the above-named minor children. Some of the inibrmation
found in the narrative of this report is of a sensitive nature and could escalate the level of conflict in
this matter This evaluator would hope that the professionals privileged to this repon will be discrete
in providing! other than general information The findings and recommendations found in this report
are based on interviews and collateral contacts as itemized below:
CONTACT LOG:
05/11 /99
05/! 2/99
05/19/99
05/20/99
06/02/99
06/07/99
06/09/99
06/10/99
06/14/99
06/15/99
06/26/99
07/08/99
07/30/99
07/3 1/99
08/05/99

Individual Session with Robert Mackey
Individual Session with Penny Mackey
Individual Session with Penny Mackey
Individual Session with Robert Mackey
Individual Session and Mental Status Evaluation with Penny Mackey
Individual Session with Robert Mackey
Mental Status Evaluation with Penny Mackey
Individual Session and Mental Status Evaluation with Robert Mackey
Mental Status Evaluation with Robert Mackey
Session with Penny and Jared Mackey
Psychological Testing Submitted
Session with Robert and Jacob Mackey
Session with Penny and Jacob Mackey
Home Study with Robert, Jared, and Jacob Mackey
Home Study with Penny, Jared, and Jacob Mackey

1.00 hrs.
1.00 hrs.
1.00 hrs.
1.50 hrs.
1.50 hrs.
1.25 hrs.
2.50 hrs.
1.50 hrs.
1.50 hrs.
1.00 hrs.
4.00 hrs.
1.00 hrs.
1.00 hrs.
3.50 hrs.
3.25 hrs.
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OS/23/99
01 /10/00
01/11 /00
05/99-01/00

Session with Robert and Jared Mackey
Brief Session with Robert Mackey
Brief Session with Penny Mackey
Brief Contacts, Phone Contacts with Prospective Custodians,
Collateral Contacts with References; Review of Documents,
Tapes, and Videos

12.0+hrs.

TOTAL

41.00 hrs.

1.00 hrs.
.75 hrs.
.75 hrs.

PRINCIPLES:
Robert Mackev, age 50, was born at Ramey .Air Force Base in Puerto Rico, on August 18, 1949, to
Ralph Fredrick Mackey and Winifred Joan Thorpe Mackey. Mr. Mackey has one sister and one
brother and is the second child in birth order. His father flew search and rescue helicopters in the Air
Force and retired in 1963. His mother cSvas a little English lady that had true family values and was
the epitome of the stay home Mom and housewife." Mr. Mackey's parents met in England during
WWII.
Mr. Mackey remembers living in England "two (2) separate times for a total of about 8 years" and
attending "English school" when he was 4 years old. He has many memories of he and his brother
working together with hunting parties, playing and hunting with gypsy boys during summers, and.
visiting relatives in London. He remembers his mother as loving animals, and they "had more pets
than we knew what to do with." Bob and his brother also had many chores to perform.
Bob Mackey and his family moved to Dysess Air Force Base in Abilene, Texas, some years later
where he and his father and brother took up Bass fishing together. Bob also became involved in the
Boy Scouts around this time, and "this cemented my love of the outdoors." After Mr. Mackey
graduated from the 11th Grade, his father retired; and he and his family moved to Utah. He graduated
from Roy High School on June 2, 1967, and immediately went to work at Hill Air Force Base in a
Civil Service position which he began training for at Weber State University. He stated he enjoyed
the technical training in electronics, math and physics. He stated, 'T already had a great love for these
subjects." During this time, Mr. Mackey "met my future wife, and I had been dating her for over two
years when we got married."
Bob Mackey's wife Linda was LDS, and he later converted to this same religion and was baptized.
He stated holding different positions in the LDS Church and enjoyed visiting people. He was also
called to be the Scout Cub Master and remembers "the enthusiasm I had during the summer months
when I would arrange for weekend mountain man theme or Indian villages. I had already loved to
help other people in school, and now I got to teach the very young about different people and the

it%i
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. outdoors." Bob and Linda Mackey had four boys, and Bob stated taking his family many times
*inmu wd boating. He stated that Linda "did not care for camping in a tent or boating."

w- Mackev stated that after he and Linda were married in the temple, she began working "driving
ou: ilcs to the Salt Lake .Airport" and associating with a female neighbor who was divorced and "had
•vthmi! «ood to say about men." He later found out that Linda was having an affair with an airport
. dM driver and admitted to having another affair their first year of marriage. They divorced, and Bob
Ss js awarded custody of his second son Daniel, while Linda was awarded custody of the other three
uins

Mr Mackey met his second wife Penny in December 1984 during his second custody hearing, at
Ahich time Penny cSvas a full supporter of me having custody." They were later married in March
1^85 and moved to Tampa Bay, Florida, where he was hired as "one of the first in the world to be
j Tech Rep on the fly by wire flight control system". He supervised other technicians and had to
certify their work with F-16s. He stated, "I saved lives by implementing many new tests and rigging
procedures for the F-16." He spent a lot of time at McDill AFB analyzing F-16 problems and became
yood friends with Col. Leroy Stuz. He went on to say that Col. Stuz "was a true AMERICAN
HERO
and he was the greatest man I have ever known." While at McDill AFB Bob "was
selected as the 9th AF and Tactical Air Command Civilian of the Year."
Bob Mackey stated that after he and Penny moved to Florida, they "began having problems right
away Penny was always drinking beer and would become verbally abusive." He accused her of
throwing things and then becoming "physical" with he and his son. He stated he felt that at this time
m their lives, Penny "was really having a hard time being away from her family." While in Florida,
Bob and Penny had a son Jacob on September 30, 1986. Bob stated loving Penny and "continued
to try my best."
Mr. Mackey remembers spending time during the summers with his other two sons going fishing,
taking trips, and playing games. He stated that his first wife Linda made it difficult several times in
seeing his sons. His oldest son David "would not come." He remembers trying "hard to instill
personal responsibility into them as I had tried with David." He added that Linda asked him to help
the boys educationally during the summers "because they were failing. And when we lived in Va.,
she even asked me to enroll them in summer school in Va. I would buy all kinds of books and sit
down at the kitchen table and work with them all the time." He stated being able to tell that his sons
needed "one-on-one time with their parent."
Mr. Mackey suspected that Penny was having an affair with his friend Harry while he (Bob) was
"gone on TDY's." Bob Mackey was "asked to move to headquarters Tactical Air Command at
Langley AFB in Va. on a 2-year career broadening assignment." He stated that while in Virginia

Custody Evaluation and Home Study Report
Robert Mackey vs. Penny L. Mackey
January 18,2000
page 4

Penny had another affair with a man (which ended when they moved to Utah). Bob went on to say,
"The move to Langley would be my chance to begin the process of getting Penny back home to Utah
where she pleaded me to do anything I could to get us there."
Mr. Mackey's son Danny graduated from high school 'Svith honors." As a graduation gift Danny
asked if his mother Linda could attend the graduation. Mr. Mackey stated that Linda did not have
much to do with Danny while he was growing up, and he felt that "it would help Danny to begin some
kind of relationship with his mother."
While in Virginia Penny began working at the ccbase" and made friends with "Liz" and "Cathy". They
stayed at the house and drank beer "all weekend." He went on to say that Penny began spending
SI00.00 per week on the Virginia Lottery as she had also done in Rorida. Bob was able to get a
"follow-on assignment" at Hill AFB. His supervisor "had offered me the moon to stay at Langley,
but I had to get to Utah. I loved my wife and knew what she wanted and needed. This transfer was
with no promotion of which I was offered if I stayed. I had hoped this would improve our marriage
and at the least prove to Penny how much I loved her and was willing to give up my career goals."
Bob and Penney Mackey moved into a rental home in Sunset, Utah, which Penny and her
grandparents owned together. Bob stated having to do a "major overhaul" of the house "over the
next 2 years" spending many hours himself doing the work. He stated, "This was our home, and I
had put my heart and soul into it. I bought many tools to do this with and spent untold hours making
this old home a place to be proud of and functional." After moving into the home, "things began to
fall apart again." Bob stated that he 'felt used after giving up my career and fixing up the home
Penny wanted to live in. We had even taken the equity from our other two homes and put into the
overhaul of this home." He stated that "something was missing in Penny's life, and I don't think even
she knows what it is. I do know excitement is a basic need for Penny, and that's why she always likes
to gamble, drink, and party." He also contends having spent thousands of dollars helping Penny with
family legal fights and fees.
Robert Jared Mackey was born September 22, 1992. Mr. Mackey remembers providing care for him
and Jacob while Penny Mackey worked at IRS at night. He feels that a "strong" bond was created
between he and his sons during this time which "continues to today."
Mr. Mackey remembers his mother getting "very ill" in December 1995 and went into a coma. He
called a family meeting when his mother "was now only remaining alive from many machines
including dialysis." The family agreed to take her off of life support, and she passed away the next
morning. Bob stated, "I miss my mother."
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Mr. Mackey stated that for a few years following the Fall of 1995, he had to deal with his oldest son
David and David's drug lifestyle. He stated trying to help support David and getting him off drugs.
David lived with the Mackey Family and was even committed at one time to drug rehab. He had also
spent some time in jail.
According to Bob Mackey, Penny began taking testosterone injections seven months after a partial
hysterectomy which was done on November 12, 1997. He remembers taking a five-day trip with
Penny and weekend trips to Flaming Gorge with the family. He stated that in July 1998, "Penny was
continually gone." He contends that Penny began an affair with another man in August 1998.
Mr. Mackey stated that he loved Penny and tried to make the marriage work. He added, "I think part
of why I loved Penny is that Penny has always been more outgoing and a thrill seeker, and it helped
me to live through her. What it also brought out was all of the baggage Penny brought with her from
her growing up, and I guess we all learn from the examples set for us by our parents, grandparents,
and siblings. It has also made me realize that I am indeed an honest person with integrity and have
stood up in many difficult situations and kept my integrity." He went on to say, "My goal is to try
to keep my boys' lifestyle as unchanged as possible." He added, "(At home) I try to lead by example,
and I spend the time with my family to prove it. Quality time - holding them, teaching them, playing
with them, camping and fishing with them, and showing my boys how to grow up respecting other
people. More importantly, respecting themselves. They must take pride in themselves, therefore, to
grow up so that others will respect them. I already have proven I can do this. I raised my son Daniel,
and I know I can do an even better job with Jacob and Jared. Age and experience help a lot. I am
committed."
Pennv Mackev. age 41, was born in Salt Lake City, Utah, on December 5, 1958, to Steve Mason and
Sheila Smith Mason. Ms. Mackey has one sister and three half-brothers and is the second child in
birth order. Her parents divorced "before I was born." Penny, her sister, and her mother lived with
her maternal grandparents until her mother remarried when Penny was 8 years old. Her mother
married Don Poppleton. They moved to Hyrum, Utah, and then to Wellsville, Utah, where they lived
until Penny l \vas almost 18 years old."
Ms. Mackey does not remember having much to do with her natural father while growing up and still
has "no contact." She stated she and her sister did have a close relationship with their paternal
grandmother who died in October 1990. She feels her grandmother "always tried to make up for my
Dad's behavior towards us." She remembers having a close relationship with her maternal
grandparents staring, "they practically raised my sister and I." They spent time together on vacations
and boating. She stated, however, that her "relationship with my grandparents was based on you
doing what they wanted, or they didn't love you. I spent most of my life trying to please them."
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Penny Mackey remembers her childhood '"being raised by Don" full of'Verbal and physical abuse.
\lv sister and I were severely punished for minor things. He (Don) was physically abusive to my
mom also." Penny stated she wanted to go and live with her grandparents, but Don Poppleton
threatened her stating she would not be able to see her younger brothers.
Ms Mackey stated she "tried to make everyone happy so as not to get a beating." She ran away from
home one month before she turned 18 and became a ward of the state. She moved to Logan, Utah,
with a girlfriend and then moved in with her sister's family, after which she moved to Clearfield, Utah,
to live with her grandparents. Penny graduated from Clearfield High School in 1977. She continued
to live with her grandparents "for the most part"until she bought a home in Sunset, Utah, from her
grandparents in 1982.
Penny Mackey began working at Hill AFB in 1980 and continued until 1985 when she got married
to Robert Mackey. She remembers having "a few steady boyfriends, but my grandpa always
managed to run them off; because no one was good enough for his little girl." She stated her "first
real love" happened when she was 25. He was a man 15 years older and with three children. He did
not, however, want to get married right away and did not want more children. Penny began dating
Robert Mackey, and they were married six weeks after they began dating. Robert was raising his 13
year-old son Danny. His other three sons lived with their mother. After Penny and Robert were
married, the three of them moved to Tampa, Florida.
Ms. Mackey stated that "it was not easy to move to a new place, new husband, and his 13 year-old
son. We both knew we had made a mistake almost immediately." They discussed divorce, and
cc
Robert told me I could go home to Utah but that he would not pay any of the expenses. I was too
proud and I guess ashamed to ask my family especially my grandparents for help." She remembers
feeling uncomfortable with intimacy "having a teenage boy in the house." She stated that Robert
Mackey "refused to try to understand the difficulty I was having in adjusting. Robert has always been
very controlling - money, friends, our sex life, raising the kids."
Penny Mackey felt that having a child might help the situation "get better." Jacob Mackey was born
September 30,1986. She mentioned that it was "very hard" for her to have a baby "with no family
around." She stated that her family paid for her expenses to visit them in Utah ctthe first couple of
times."
Penny Mackey stated that they moved to Virginia during the Fall of 1988 and then to Utah in October
1990. She stated that she and Danny (Robert's son) began getting along much better just before they
moved to Virginia. Penny contends that Robert "controlled" their marriage, and they had "Very few
friends." She stated having her own friends who would visit her at home. Penney stated that while
in Virginia, she and Robert decided to move to Utah and get divorced. She remembers sleeping in
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separate bedroom and being the "main care giver for Jake" and felt that Robert was 'Very
disinterested in Jake." She also remembers feeling "hurt...deeply" when Robert made the statement,
•This isn't anything new to me. I've already had four kids", when she told him she was pregnant with
Jake. She also had a miscarriage one and one-half years later to which she contends Robert tcwas glad
[ lost the baby, because he never agreed to have more than one child with me." Robert and Penny
had been separated for a few weeks when the miscarriage occurred.
a

Ms. Mackey stated that "it seemed we always had some difficult times." They had problems with
Robert's first wife over custody and visitation rights. Penny contends having used inheritance money
from her grandmother to help pay IRS "for an investment from his (Robert) first marriage. We finally
ended up paying over 525,000."
Penny Mackey stated she did not work the first year they lived in Utah, and she was taking care of
her grandmother. Ms. Mackey's grandfather had passed away in January 1990. Penny began
working at Western Zirconium, then Lazy-Boy in Tremonton, and then found employment at IRS in
January 1992 where she is presently employed as a seasonal employee. She remembers being able
to get temporary government positions in Florida and Virginia.
Ms. Mackey contends that while living in Florida, Robert Mackey spent time drinking with his friends
and coming home late, "if he came home at all." She stated that he 'Svould seldom help around the
house, with the kids." She added that Robert does not have close friends here that she's "aware of."
She stated he cSvould take Jake from me if I divorced him."
Penny Mackey stated that the "real beginning of the end came in the Spring and Summer of 1998."
Prior to that, Penny began a three and one-half-year legal battle with her uncle over her
grandmother's two homes. She spent "close to S25,000 in legal fees" but was later awarded the
money from the sale of her grandmother's home. She was also pregnant with her second son Jared
who was bom September 22, 1992. She added being ltthrilled to be having another child." Robert's
oldest son David came to live with them the end of 1995. David had a "severe drug problem" and
spent time in counseling and even in jail. He has since married and has remained drug-free since June
1996. Penny stated that Robert "has accused me of having an affair with his son (David)." She stated
that this was "so untrue." Penny went on to say that David, his wife, and she visit with each other
at times and make contact by phone a "few times a month."
Ms Mackey stated that she and Robert had a serious argument in June 1998. Robert had injured
himself and gotten mad at Penny when she had told him to "be quiet" while she looked for medical
tape She contends that Jared heard Robert's use of abusive language toward her. She realized at
that time that "he did not have any respect for me, or he would not have said that in front of Jared."
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He "refused to apologize to me." She was then diagnosed with Mitral Valve Prolapse the end of June
1998. She stated reassessing her life at that time and deciding if she really wanted "to spend the next
20 years or so with Robert." She added being "tired of doing everything; working 60 plus hours per
week; doing ail the yard work, housework, shopping, and taking care of the boys."
Penny Mackey stated that Robert "always accused me of being frigid. I believed him.' He always
made me feel bad about myself sexually. I even sought medical help for my lack of sex drive. He
blames our marital problems on our lack of sex. I blame it on a lack of love and marital respect."
Ms. Mackey stated that in June-July 1998 she "decided I was strong enough emotionally now to get
divorced." She felt she was in a "loveless" marriage. She felt she had a job that could support her
and her children financially, and "I had always taken care of them in every other aspect by myself for
years."
Jacob Mackev, agel 3 years 4 months, is a handsome male child who is presently living with his father
and visiting his mother on a standard arrangement. Jacob was found to be intelligent and somewhat
reserved socially. He presented as an active and energetic child who tests the limits of his care givers
but would probably respond to consistent parenting.
Although Jacob Mackey was found to be cooperative, he seemed guarded and appeared to be
thinking about his responses to this evaluator. He also seemed to have an agenda to tell all the
negative things about his mother and the positive things about his father.
This evaluator believes Jacob Mackey has been sensitized to the divorce and custody process and is
having a difficult time adjusting. This is manifested by his level of acting-out behavior to the point
of involvement in the legal system. Jacob also appears to be strong-willed to the point of being
stubborn and, at times, oppositional. He also appears to be depressed. Jacob believes that his mother
and her family have been negative with him, and he cited incidents where they used physical
aggression towards him.
When questioned about his preference for where he would like to live, Jacob Mackey responded on
both occasions that he wanted to live with his father. Jacob indicated that there would be several
advantages in living with his dad. He said, "I wouldn't be getting into trouble, and Dad doesn't think
I do things wrong. Mom thinks I do things wrong like stealing things. She called the cops." Jake
also said that if he lived with his dad, he would "get to see my little brother a lot." He did not see
any advantages in living with his mother. Jake also disclosed in his affidavit that "she grabbed me as
I went past her with both arms around me. I about got loose, and then she put her arm around my
neck and started choking me." It seems that he is harboring considerable anger towards his mother;
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although, on occasion, he seemed to interact with her in a positive manner. Jacob is presently
involved in therapy with his father and, occasionally, with his mother.
Robert (Jared) Mackev, age 7 years 4 months, is a stocky-built, handsome male child. Jared has good
comprehensive and verbal skills for his young age and was found to be pleasant and cooperative with
this evaluator. Jared Mackey is an assertive child who has a history of acting out at school and at
home. It is noteworthy that he was "expelled" from kindergarten last school year. Jared is presently
taking an antidepressant medication probably intended to help level out his thinking and behavior,
and he has been involved in therapy.
Jared Mackey seems to test the limits of his care givers; however, he did seem to respond to firm
expectations. Jared also seems to be very sensitized and confused by the custody battle and conflict
between his parents and his brother's involvement in the conflict. Jared also mentioned on two
occasions that he wanted to live with his brother and father. He said, c l love my mom and dad but
would like to live with my dad."
It is noteworthy that at one point in a session with Jared Mackey, he disclosed, "I'll tell you next time
- it's a secret." After asking why it was a secret, Jared said, "Dad told me not to tell you until you
come next time." After leaving that subject and questioning Jared if his mother had told him to tell
me anything, he said, "No, but Dad told me to tell you a whole bunch of stuff." Jared clarified that
his dad told him to tell me that he wanted to clive with my dad and brother7', that his dad would "take.
better care of me", that "Mom choked my brother", and that "she (his mother) didn't want my brother
around me." When asked if he had a wish, he said, "Mom wouldn't lie to the cop", and "Dad
wouldn't lie either"; and ccMom and Dad would get back together."

PARENT ASSETS - MR. ROBERT MACKEY:
Mr Robert Mackey is the biological parent to Jacob and Jared Mackey and, as such, the recipient of
the psychological bond this facilitates. Mr. Mackey was observed to be emotionally close to his two
sons, and they responded to him in a loving manner. Robert Mackey was observed to be warm and
attentive to his sons and concerned for their immediate needs and general safety. This evaluator
believes Mr. Robert Mackey has Jacob and Jared's interests in mind at times and claims to want to
be the two children's primary care giver.
Mr Mackey appeared to be somewhat consistent with his expectations of his two sons and
manifested some knowledge of parenting ability. He did assign tasks to his children but was not
observed to be assertive with follow through; although, the boys, especially Jacob, were willing to
comply with requests from their father.
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Mr. Mackey is presently living in a purchased, new three-bedroom home in Roy, Utah. The home
is located in a middle-income area with all new homes on a cauldisac with a street with one entry.
The home has an adequate-sized yard but, at present, is not landscaped. Mr. Mackey's home has
minimal but adequate furnishings and decorations. It was clean and appropriately maintained and was
stocked with an adequate supply of food and household and cleaning supplies.
Robert Mackey is presently employed full-time as a supervisor for Hill Air Force Base. He is
presently working a five-day shift from 6:00 a.m. to 3:30 p.m. with every other Friday off. Robert
is presently earning $59,000 gross per year and appears to be having some difficulty managing his
finances given the legal conflict at this time. This income along with child support from Penny
Mackey would provide an adequate level of support for the two children involved in this matter.

PARENT LIABELITIES - MR- ROBERT iMACKEY:
Mr. Robert Mackey is presently working full-time at Hill Air Force Base. His full-time schedule
could inhibit his potential contacts and care giving to his children; although, he seems to have some
flexibility with his supervisory position. This situation could be minimized by having Penny Mackey
and/or another competent child care provider provide backup child care for the children.
Although Mr. Mackey did manifest fair parenting ability, he seemed somewhat soft in his followthrough, especially with Jared — his youngest son. It seemed to this evaluator that he was being very
conscientious not to do anything to upset the children at the time of the home visit.
This evaluator believes that Mr. Robert Mackey's major liability is not using discretion in involving
his children in his fight for custody and probably manipulating and/or encouraging his children to
dislike their mother. According to feedback Mr. Mackey also has a history of attempting to alienate
children by his first marriage against their mother.
Ms. Mackey expressed concern about Robert Mackey mentally abusing their children by overly
involving the children in the custody dispute and their marital conflict. She also believes that he is
attempting to turn the children against her and has succeeded with their oldest son Jacob. Ms.
Mackey explained, "Robert has mentally damaged the four boys from his first marriage, and he is now
destroying our children also."
Penny Mackey is concerned about Robert's mental health explaining that he has had "severe
depression (long-term)" and "has threatened suicide in the past" with her and in a "previous
marriage."
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'enny Mackey is also concerned about Mr. Mackey's physical health as he has "severe allergies and
ugh blood pressure." She has concern regarding his sexual behavior stating, "Robert has forced me
o perform sexual acts in the past."
Ax. Mackey is not presently involved in a religion and has not included his children in religious
ictivities as far as this evaluator knows.

CENTAL STATUS EVALUATION - M R ROBERT iMACKEY:
vfr. Roben Mackey was found to be oriented as to time, place, and person. There was no observable
evidence of thought disorder, and he was cooperative with this evaluator but seemed to interact in
i somewhat manipulative manner. There was no evident problem with recent or past memory.
vtr. Mackey was found to be mildly depressed, anxious, and at times very emotional; although, not
o the point of causing impairment of daily functioning. Robert Mackey presents himself as being
'ery persistent and assertive but remained friendly during the custody process.
vtr. Robert Mackey has no known history of drug or alcohol abuse; although, he disclosed using
dcohol on a very occasional basis.
The results of psychological testing completed by Richard Grow, EdD, suggests that Mr. Mackey
'may display some disguised but still detectable behaviors, such as being manipulative and covertly.
iggressive." Testing also suggests the following:
cc

In terms of strengths Robert's perceptual processes are suggestive of a complex and
reasonably sophisticated individual with a significant array of coping resources and
a person who is stress tolerant. In terms of liabilities Robert also tests like a person
who is rather self-focused, is perceptually inaccurate, tends to let his emotions get the
better of his intellect, and often reverts to an authoritarian defensive psychological
posture."

vfr. Mackey has some history of depression and has taken an antidepressant for a short time. There
s also a history of suicide threats over time according to feedback from collateral sources.
\t the time of this evaluation there is no mental condition that should exclude Mr. Roben Mackey's
nteraction with his two children. In fact an ongoing, positive relationship between Robert and his
>ons is certainly beneficial. The major concern would be that Roben might continue to involve his
:hildren in the conflict with Penny.
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PARENT ASSETS - MS. PENNY MACKEY:
Ms. Penny Mackey is the biological parent to Jacob and Jared Mackey and, as such, the recipient of
the psychological bond this facilitates. Ms. Mackey was found to be affectionate with her two sons;
although, her oldest son Jacob seemed to keep emotional and physical distance from his mother. Her
youngest son Jared seemed to be affectionate with his mother. Penny was protective with her two
sons but seemed to allow space for developing a sense of independence. She also seemed to manifest
fairly good parenting skills and was aware of her children's safety issues.
Ms. Mackey is presently living in her three-bedroom home with her youngest son Jared. The home
is located in a lower, middle-income area in Sunset, Utah, and is surrounded by similar homes. The
neighborhood was found to be rather clean and well-maintained. There is a multi-apartment complex
being built across the street from Ms. Mackey's home. The surrounding yards appeared to be
adequately maintained. There was some green space in the front yard for outdoor activity.
The home is quite small but has adequate space for three or four residents. There is adequate green
space for outdoor activities, and the yard was clean and well-maintained. Jared and Jacob have their
Dwn bedrooms; although, Jake is refusing to sleep in his bedroom because of a dispute with his
nother over the bed in that room. Jared also has an adequate supply of toys, books, and clothing
vith appropriate storage space.
The home was found to be very clean and adequately maintained with adequate furnishings and
nterior decorations which presented a homelike atmosphere.
As Penny Mackey is presently employed by IRS in Ogden, Utah, as a customer service
epresentative and works Monday through Friday, 6:00 a.m. - 3:30 p.m. She also mentioned that she
isually is furioughed from the last of September to the first of January; but last year was only
brloughed for one month. At the present time Penny is earning SI5.50 gross per hour This income
long with child support from Robert Mackey would provide an adequate level of support for her two
hildren.

'ARENT LIABILITIES - MS. PENNY MACKEY:
Is Penny Mackey is presently working a full-time schedule from 6.00 a.m. to 3:30 p.m., Monday
•trough Friday This full-time schedule could inhibit her care giving to her children; although, it
*ems compatible with the children's school schedule. This situation could be minimized by having
lr. Mackey and/or a competent day care provider provide backup care for her children. It is
oteworthy that she has made arrangements for child care in her absence. Child care has been an
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jssue in this proceeding resulting from Ms. Mackey on occasion allowing her criminally involved
nephew to provide care for Jared in her absence.
\lthough Ms. Mackey did manifest a positive parenting style with her two children, she was at times
inconsistent with them. There have also been allegations that Penny and her family have been abusive
with the children, but to this date, have not been substantiated; although, there may have been some
overreactions and excessively rough handling of Jacob Mackey. This evaluator has concerns that Ms.
Mackey has not been more assertive with her family in protecting Jacob from the excessively rough
handling.
Ms. Mackey is not presently involved in a religion and has not included her two children in religious
activities as far as this evaluator knows, other than sending Jared to church with the neighbors on a
few occasions.
There is also feedback by Mr. Mackey that Penny Mackey has a history of alcohol use and has, at
times, allowed drinking and socializing to be a priority over child care responsibilities.
Mr. Mackey also believes that Penny has a problem with her "credibility", especially as it relates to
factors associated with their pending divorce and custody proceeding. Tnere are also some questions
in this evaluator's mind about what happened to some of the property involved in this matter, the
truth about Ms. Mackey's relationship with her boyfriend Mr. Shupe as it pertained to the care of her
children while she was still living with Mr. Mackey.

MENTAL STATUS EVALUATION - MS. PENNY MACKEY:
Penny Mackey was found to be oriented as to time, place, and person. There was no overt evidence
of thought disorder, and she was cooperative with this evaluator. There was no evident problem with
recent or past memory.
Ms. Mackey was found to be mildly depressed and anxious at the time of this study. She is not
receiving therapy at this time and seems to be functioning appropriately. Penny disclosed that she has
had therapy on three occasions in the past - one following the death of her grandmother and two brief
episodes as a result of other problems. She has taken medication in the past to help with depression
but is not presently on an antidepressant.
Ms. Mackey denies having problems with drugs or alcohol. She disclosed experimenting briefly with
Marijuana when she was 20 years old, but "I didn't like it." She also mentioned that she is a social
drinker but denies that alcohol has interfered with her responsibilities.
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The results of psychological testing completed by Richard Grow, EdD, suggest that 'Tenny Mackey's
profile is within normal limits and isn't suggestive of the presence of severe psycho-pathology. This
profile also lends support to Penny's verbal report that she is a modest social drinker." Testing also
suggests that 'Tenny has some feelings of reduced self-esteem." This evaluator also believes that
from time to time Ms. Mackey has manifested rather poor judgement.
At the time of this evaluation there is no mental condition that should exclude Ms. Penny Mackey's
interaction with her two children. In fact an ongoing, positive relationship between Penny and her
sons is certainly beneficial. The major concern would be Ms. Mackey's tendency at times to use
rather poor judgement as it pertains to her children's interests.

CONCLUSIONS AND RECOMMENDATIONS:
This evaluator would like to take an opportunity at this point to thank these two natural parents for
taking time away from their other duties and responsibilities to complete this custody evaluation
process; although, there were some delays which didn't seem intentional but more the result of
attempting to provide additional information as it became available. Since there were delays in
getting information, this evaluator was also rushed into completing this report for the court hearing
on January 20, 2000.
At the present time Robert Mackey has temporary custody of their oldest son Jacob Mackey, and
Penny Mackey has temporary custody of their youngest son Jared Mackey. The two boys visit the
opposite non-custodial parent on a standard schedule, so that the children are together a maximum
amount of time given the circumstances. Although Jacob has been resistive to visitation with his
mother, his attitude and cooperation seem to have improved slightly over time.
At this time Mr. Mackey believes that he could provide the most stable home environment for his two
sons and is seeking primary custody of both boys. On the other side Penny Mackey believes that she
could provide the most stable home environment for her two sons, but is aware that Jacob does not
want to live with her and has been quite rebellious towards her. As a result, she does not seem sure
that Jacob will be able to make a positive adjustment in her home; but she also seems worried that
if he lives with Mr. Mackey that Robert is not a good role model and will further alienate Jacob from
her.
It is this evaluator's understanding that at one time Penny did agree to a settlement that she thought
^vas initiated by Mr. Mackey where she would maintain custody of Jared Mackey, and Robert could
lave custody of Jacob Mackey. According to Mr. Mackey, he was never in favor of this arrangement
md believes that he should have custody of both boys, and they should not be separated.
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Jacob and Jared Mackey were found to be bonded to both parents at some level, but this evaluator
believes that at the present time Jacob is bonded at a higher level with his father, and Jared is bonded
at a higher level with his mother. It seems that Penny Mackey has been both children's primary care
giver up until the original struggle for custody began. At the present time Penny continues to be
Jared's primary care giver, and Roben has taken over the care giver role for Jacob. There was
probably a short period of time (approximately three months) where Ms. Mackey spent more time
than usual away from her family. It is this evaluator's understanding that she was attempting to
distance herself from Robert.
One of the major issues presented by Mr. Mackey was his concern about Penny Mackey's potential
for violence. He disclosed, "(Penny) has beat Jared and choked Jacob and kicked me - she throws
things." Another major issue presented by Mr. Mackey was his concern about Penny's alcohol use.
He disclosed, "She is in denial. She was out every weekend and drinks beer during the week at
home." He also believes that Penny has been neglectful. Robert indicated, "She leaves Jared with
sister, daycare when not at work and the neighbors, others, I don't know."
Vlr. Mackey was especially concerned about Ms. Mackey's nephew who apparently has a history of
aw violations which include inappropriate sexual conduct. Mr. Mackey is also concerned about
Penny's sexual behavior. He indicated "(Penny) has had two or more affairs, was on Testosterone
or sex drive."
lobert Mackey also believes that Ms. Mackey "has had depression for years at a time" and may have
i potential for suicide. He also has voiced concern about Penny's involvement with a boyfriend and
ime spent away from the children and on the phone.
As. Penny Mackey's major issues were her concerns about Mr. Mackey's potential for violence. She
lentioned that "he loses his temper easily", and that he has "punched me around." She also believes
lat Robert has been mentally abusive toward the children.
4s Mackey also expressed a concern about Mr. Mackey's sexual behavior. She mentioned, "Robert
as forced me to perform sexual acts in the past." She also indicated that Robert has "severe
epression (long-term)", and that "he has threatened suicide in the past also in his first marriage."
enny Mackey also expressed the concern, "Robert is very manipulative of others - very controlling."
he believes that he is attempting to turn their children against her. She said, tcHe (Robert) has turned
ike totally against me. He makes the boys call me by my first name. They cannot call me mom. He
is both boys totally involved in divorce proceedings."
i this evaluator's opinion these two children have been extremely sensitized to their parents' pending
vorce and their battle over custody As a result it has been very difficult if not impossible to get
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edible feedback from the children about what would be in their best interests. This evaluator
•lieves that Robert Mackey has probably been more assertive in his manipulation of the children,
n the other hand Penny Mackey has probably used some poor judgement in her attempts to control
te escalation of her children's acting out behavior, especially with Jacob. She has also used poor
dgement in maintaining an extramarital relationship; and at least for a period of time while still living
ith Mr. Mackey, spending some evening hours away from her children.
iven the above narrative and the information found in the Appendix beginning on Page 18, this
valuator recommends that Mr. Robert Mackey retain custody of Jacob Mackey, and that Penny
[ackey retain custody of Jared Mackey for a one-year trial period. If there is continued custodial
terference or alienation by either parry, custody of both children in question should be given to the
ost appropriate parent; or if both parents are inappropriate, then a neutral third-party should be
)nsidered.
t all honesty this evaluator did consider making the recommendation that these two children be
aced with a neutral third-party until their parents' conflicts could be resolved; and it still may be the
sst recommendation over the long-run, but the level of conflict seems to be de-escalating somewhat;
id the children seem to be adjusting over time.
is noteworthy that this evaluator did have some reservation about recommending splitting custody
these children, but the children seem to be making an adjustment to the above arrangement. Jared
iems to be functioning more appropriately at home and in school without Jacob's direct influence,
n the other hand Jacob has been so resistive in his relationship with his mother that forcing him to
/e there would probably create an escalation of the conflict. It seems that the conflict between
^nny and Jacob has improved over time in spite of the possibility that Mr. Mackey is still attempting
» alienate that relationship. This evaluator also does not believe that Penny Mackey has the
notional strength or resources at this time to deal with Jacob's anger and vindictiveness if he is
>rced to live with her against his will. It seems also advisable under the circumstances, since Mr.
[ackey is so opposed to "splitting custody", that he would allow Jacob to live with his brother and
other in the future if Jacob and Ms Mickey's relationship improves and if Jake would like that
Dtion.
7

his evaluator believes that at his young age Jared Mackey still needs ongoing care and nurturing
om his mother who, apparently, has been his primary care giver.
fliat we are attempting to maintain in this custody process is a high level of positive involvement of
Dth parents in their children's lives. It also seems to this evaluator that in an attempt to maintain
Dntrol, both of these parents have been uncooperative with the visitation schedule. The present
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visitation schedule seems appropriate under the circumstances. The visitation schedule will,
hopefully, continue to place the boys together at the time of visits with both parents.
The above recommendations are based upon present information and circumstances which focus on
the developmental needs and safety of the two male children in question in relationship to the
sensitivity and parenting skills manifested by Robert and Penny Mackey.
This evaluator also believes that the relationship between Robert and Penny Mackey has continued
to deteriorate to the point that an unhealthy circumstance exists for them individually and for the best
interests of the children. It is strongly emphasized that these two natural parents resolve negative
feelings toward each other and place Jared and Jacob's needs first in their interaction with each other.
It is very strongly recommended that both parents attend therapy to help resolve ongoing conflict and
individual issues, and that both attend a comprehensive parent training program.
Both children have been traumatized by this hostile divorce and custody battle and will probably also
need ongoing therapy.
It is this evaluator's understanding that the court has already ordered Robert and Penny Mackey to
refrain from involving their two children in the divorce and custody proceedings. It is also this
evaluator's understanding that Mr. Mackey has received a letter from DCFS requesting that he
discontinue involving the children in the marital conflict which, it seems, he has still not responded
in a favorable manner to date. Therefore, in order to protect the best interests of the children,
hopefully the court will order DCFS to provide protective services in this matter until this placement
stabilizes or another custody decision is made. It is noteworthy that a Guardian ad Litem (Jan
\rrington) has been appointed by the Juvenile Court to represent the best interests of Jacob Mackey
n another court matter also. It would be advisable under the circumstances to appoint a Guardian
id Litem for Jared Mackey as well and include the children's legal representative in this custody
process
rhis study has been one of the most complex and multi-dimensional evaluations conducted so far by
his evaluator. It is further hoped that the recommendations ascertained from this custody evaluation
md home study prove helpful to the court.
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APPEiNDIX
Court Guidelines/Evaluator Responses for Custody Evaluations

A.

The child's preference.
Response - Both Jared and Jacob Mackey disclosed to this evaluator that they wanted
to live with their father. This evaluator believes that Mr. Mackey has influenced his
children's decision and has probably alienated his children from their mother. This
alienation seems more pronounced in the case of the oldest child Jacob Mackey.

B.

The benefit of keeping siblings together.
Response - This evaluator believes there are strong bonds between the two children in
question; although, Jacob Mackey seems to have somewhat of an unhealthy
dependence upon his younger sibling. On the other hand Jared Mackey appears to be
more independent and is able to function on his own* Jacob will need to develop more
age-appropriate peer associations.
While it is ideal to keep siblings together, in this case there could also be some benefit
from independent functioning as long as they have quality time together.

C.

The relative strength of the child's bond with one or both of the prospective custodians.
Response - On the surface Jacob Mackey did not want to appear bonded to his mother;
although, there was some evidence of bonding between mother and son. On the other
hand Jacob appeared to be highly bonded to his father. Jared Mackey seemed to be
bonded to both of his natural parents but manifested a more comfortable presence with
his mother.

)

The general interest in continuing previously determined custody arrangements where the
child is happy and well adjusted.
Response - At the present time Penny Mackey has temporary custody of Jared Mackey,
and Robert Mackey has temporary custody of Jacob Mackey. In this evaluator's
opinion Jacob and Jared seemed happy during borne visits in both households;
although, Jared seemed to be more relaxed with his mother, and Jacob seemed more
relaxed with his father.
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E.

Factors relating to the prospective custodians' character or status or their capacity or
willingness to function as parents, including:
(i)

moral character and emotional stability;
Response - At the present time both parents have the capacity and willingness
to function as parents. Both parents make allegations about the other's
emotional stability; although, at present, both seem to be functioning
adequately other than the conflict around their divorce and this custody
proceeding.
Moral character seems to be a major issue. There have been allegations made
by Mr. Mackey about Ms. Mackey's involvement with her boyfriend and
exposing the two children to that relationship. Ms. Mackey seems to have used
some poor judgement in this area.

(ii)

duration and depth of desire for custody;
Response - Both natural parents have expressed the desire for custody in this
matter; although, it is this evaluator's understanding that at one time Penny
Mackey did agree to allow Mr. Mackey to maintain custody of Jacob Mackey.
This evaluator also has some concern that in the beginning some of Mr.
Mackey's motivation for seeking custody of the children was to get the house.

(iii)

ability to provide personal rather than surrogate care;
Response - Both parents are presently employed full-time; although, Penny
Mackey works for IRS and is usually furloughed for three months of the year.

(iv)

significant impairment of ability to function as a parent through drug abuse, excessive
drinking or other causes;
Response - Substance use or abuse does not seem to be a major area of concern;
although, Mr. Mackey alleges that Penny Mackey did leave her family and
frequent bars at times.
It seems to this evaluator that the anger and struggle for control by these two
parents is the major detrimental factor in this case.
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(v)

reasons for having relinquished custody in the past;
Response - Neither of these parents has relinquished custody; although, Penny
Mackey has indicated a willingness to consider relinquishing custody of Jacob
Mackey given his level of anger towards his mother and pending a decision
regarding his best interest.

(vi)

religious compatibility with the child;
Response - Both natural parents have had affiliation with the LDS Religion in
the past; although, it is this evaluator s understanding that both are presently
inactive. According to feedback from both parents, the two children in question
are also not active in a religion at this time. Ms. Mackey mentioned that she has
sent Jared to church with a neighbor on a few occasions in the past and has had
Jacob blessed in the church.

(vii)

kinship, including in extraordinary circumstances stepparent status;
Response - Robert and Penny Mackey are both natural parents to the children
in question; although, quite frankly, this evaluator was considering
recommending a third-party until these two natural parents could resolve their
conflict and not include the two children.

(viii) financial condition; and
Response - At the present time both of these parents are financially stressed;
although, they seem to be maintaining financially at this time. Mr. Mackey
certainly has the larger income and probably will for the foreseeable future.
(be)

evidence of abuse of the subject child, another child, or spouse; and
Response - There was no evidence of child abuse or neglect by either parent;
although, Mr. Mackey believes that Penny Mackey and her family have been
abusive toward Jacob. However, it is this evaluator's understanding that there
have been no formal, substantiated charges to date.

Any other factors deemed important by the evaluator, the parties, or the court.
Response - See Custody Evaluation and Home Study Report Narrative for
details.
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COLLATERAL REFERENCES
Am. Jur. 2d. — 7 Am. Jur. 2d Attorneys at
Law § 6; 61B Am. Jur. 2d Pleading § 899 et
seq.
C.J.S. — 7 C.J.S. Attorney and Client § 15;
71 C.J.S. Pleading §§ 408, 409, 411, 413.
A.L.R. — Construction of phrase "usual

place of abode," or similar terms referring to
abode, residence, or domicil. as used in statutes
relating to service of process, 32 A.L.R.3d 112.
Service of process by mail in international
civil action as permissible under Hague Convention, 112 A.L.R. Fed. 241.

Rule 6. Time.
(a) Computation. In computing any period of time prescribed or allowed by
these rules, by the local rules of any district court, by order of court, or by any
applicable statute, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. The last day of
the period so computed shall be included, unless it is a Saturday, a Sunday, or
a legal holiday, in which event the period runs until the end of the next day
which is not a Saturday, a Sunday, or a legal holiday. When the period of time
prescribed or allowed, after including any additional time under subsection (e),
is less than 11 days, intermediate Saturdays, Sundays and legal holidays shall
be excluded in the computation.
(b) Enlargement. When by these rules or by a notice given thereunder or by
order of the court an act is required or allowed to be done at or within a
specified time, the court for cause shown may at any time in its discretion (1)
with or without motion or notice order the period enlarged if request therefor
is made before the expiration of the period originally prescribed or as extended
by a previous order or (2) upon motion made after the expiration of the
specified period permit the act to be done where the failure to act was the
result of excusable neglect; but it may not extend the time for taking any action
under Rules 50(b), 52(b), 59(b), (d) and (e), and 60(b), except to the extent and
under the conditions stated in them.
(c) Unaffected by expiration of term. The period of time provided for the
doing of any act or the taking of any proceeding is not affected or limited by the
continued existence or expiration of a term of court. The continued existence or
expiration of a term of court in no way affects the power of a court to do any act
or take any proceeding in any civil action which has been pending before it.
id) For motions —Affidavits. A written motion, other than one which m a y b e
heard ex parte, and notice of the hearing thereof shall be served not later than
5 days before the time specified for the hearing, unless a different period is
fixed by these rules, by CJA 4-501, or by order of the court. Such an order may
for cause shown be made on ex parte application. When a motion is supported
by affidavit, the affidavit shall be served with the motion; and, except as
otherwise provided in Rule 59(c), opposing affidavits may be served not later
than 1 day before the hearing, unless the court permits them to be served at
some other time.
<e) Additional time after service by mail. Whenever a party has the right or
is required to do some act or take some proceedings within a prescribed period
after the service of a notice or other paper upon him and the notice or paper is
served upon him by mail, 3 days shall be added to the prescribed period.
(Amended effective November 1, 1997; April 1, 1999; April 1, 2000.)
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Advisory C o m m i t t e e Note. — The 1999
amendment to subdivision (a) conforms the
state rule to the federal rule The amendment
also makes it clear that weekends and holidays
will be included in the computation of time only
if the relevant period, including the three-day
mailing period under subsection (e), is 11 days
or more
A m e n d m e n t Notes. — The 1997 amendment inserted "by CJA 4-501" in the first sentence of Subdivision (d)
The 1999 amendment inserted "after including any additional time under subsection (e)"
and substituted "11 days" for "seven days" m
the last sentence in Subdivision (a)
The 2000 amendment substituted "and 60(b)"
for "60(b) and 73(a) and (g)" near the end of
Subdivision (b)
Compiler's Notes. — Subdivisions (a), (b),
(d), and (e) of this rule are substantially similar
to Rule 6, F R C P
Cross-References. — Amendment to pleadings to conform to evidence, time of motion for,
U R C P 15(b)
Commencement of action, time of service,
U R C P 4(b)
Corporation or association, mailing of process
to, U R C P 4(e)(5)
Depositions, objections to errors and irregularities, U R C P 32(c)
Discharge of attachment or release of property, U R C P 64C(0
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Documents for state or subdivision, filing
date on weekend or hohda\, § 63-37-3
Election laws, weekends and holidays included in computation of time, § 20A-1-401
Failure of term or vacancy in office of judge
proceeding not affected, § 78-7-21
J u \ emle Court Act, time computed according
to Rules of Civil Procedure, § 78-3a-27
Legal holidays enumerated, § 63-13-2
New trial, time of motion for after judgment
notwithstanding the verdict, U R C P 50(cX2)
Order defined, U R C P 7(b)(2)
Pleadings and other papers, service by mail
U R C P 5(b)(1)
Probate Code, mailing of notice of h e a n n g
§ 75-1-401
Reference to master, time of first meeting of
parties after U R C P 53(d)(1)
Relief from judgment or order, time for motion, U R C P 60
Rules by distnct courts, U R C P 83
Service by mail, U R C P 5(b)(1)
Substitution of parties, time of motion for,
U R C P 25
Summons mailed as alternative to personal
service, U R C P 4(g)
Time, how computed, S 68-3-7
Tribunal, board or office exceeding jurisdiction notice, U R C P 65B(e)
Undertaking by nonresident plaintiff, timely
filing, U R C P 12(k)
When a day appointed is a holiday, § 68-3-8

NOTES TO DECISIONS
Additional time after service by mail
—Administrative procedure
—Failure to add days
Waiver of objection
Computation
—Months and years
—Sundays
Enlargement
—Amendment of findings or judgment
— Motion for new trial
—Notice of appeal
Designation of record
— Redemption from execution sales
Motions and affidavits
—Applicability of rule
Court orders
New trial
— Compliance with rule
Actual notice
Ineffective notice
Time to prepare
— Continuance
Surprise
Cited
Additional time after s e r v i c e by mail.
—Administrative procedure.
Subdivision (e) is not inconsistent with nor
clearly inapplicable to the procedure of the
Industrial Commission and therefore supplements the procedure of the commission Griffith
v Industrial Comm'n, 16 Utah 2d 264, 399 P2d
204(1965)
Subdivision (e) does not apply to extend the
filing deadline, because under § 63-46b-12(l)(a)

the time for appeal runs from the issuance of an
order, not from the service of an order on a
party Mavenk Country Stores, Inc v Industrial C o m m n , 860 P2d 944 (Utah Ct App
1993)
— Failure to add days.
Waiver of objection.
Counsel waived his nght to object to the
failure to add three days to the five-day notice
period when notice of his two disciplinary hearings waij mailed to him, since he did not object
at the time of either heanng to the notice ne
received, and he showed no prejudice resulting
from the shortened time period In re McCunt
717 P2d 701 (Utah 1986)
Computation.
— M o n t h s and years.
When the time period is measured in months
or >ears from a certain date, the day from
which the time period is to run is excluded and
the same calendar date of the final month or
year is included Gilroy v Lowe, 626 P 2 d 469
(Utah 1981)
—Sundays.
Notice of appeal was timely filed when the
last day for filing was a Sunday and the appeal
notice was filed the following day Glad v Glad
567 P 2 d 160 (Utah 1977)
Enlargement.
— A m e n d m e n t of findings or j u d g m e n t .
The court could not extend the time for a
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motion to amend under Rule 52(b) filed more
than 10 days after the entry of judgment, even
though plaintiffs counsel was out of town when
the judgment was filed and even though the
plaintiff could not get a copy of the record
transcript because the court's tape recorder
was broken Nunlev v Westates Casing Servs ,
Inc , 1909 UT 100,*989 P2d 1077
—Motion for n e w trial.
Defendants' motion for new trial filed more
than ten days after entry of judgment was not
timei> under Rule 52(b) or 59(b), and under this
rule trial court mav not extend time for taking
anv action under these rules except to extent or
under conditions stated m them, subsequent
untimely appeal from denial of motion would be
dismissed on plaintiff's motion, after original
dismissal of appeal neither district court nor
Supreme Court had jurisdiction to reinstate it
Hoibrook v Hodson, 24 Utah 2d 120, 466 P2d
843(1970)
— N o t i c e of appeal.
Neither this rule nor Rule 60(b)(1) applies
where notice of appeal has not been filed in
time Anderson v Anderson, 3 Utah 2d 277, 282
P 2 d 845 (1955)
D e s i g n a t i o n of r e c o r d .
Attorney who files notice of appeal is charged
with knowledge of ten-day period within which
to file designation of record on appeal, he may
file for extension of time under this rule but
may not, in the alternative, later claim excusable neglect Nunley v Stan Katz Real Estate,
Inc , 15 Utah 2d 126, 388 P2d 798 (1964)
— R e d e m p t i o n from execution sales.
A court, sitting in equity, may in appropriate
instances extend the period for redemption
from sales on execution Mollenip v Storage
Sys Int'l, 569 P 2 d 1122 (Utah 1977)
M o t i o n s a n d affidavits.
— A p p l i c a b i l i t y of r u l e .
Court orders.
The five-day notice of hearing provision of
Subdivision (d) does not apply to orders made
b> a court, such as a show cause order Bott v
Bott, 20 Utah 2d 329, 437 P2d 684 (1968)
N e w trial.
Provision that notice of hearing on motion be
served not later than five days before the time
specified for the hearing does not apply to
motion for new trial and such notice is not
integral part of motion for new trial, rule does
not change procedure whereby a motion can be
called up at any time parties desire to do so
Howard v Howard, 11 Utah 2d 149, 356 P 2 d
275(1960)
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—Compliance with rule.
Actual notice.
The trial court ma> dispense with technical
compliance with the five-dav notice provision of
Subdivision (d) it there is satisfactory proof that
a part} had actual notice and time to prepare to
meet the questions raised by the motion
Jensen v Eames, 30 Utah 2d 423, 519 P2d 236
(1974), Sandy City v Salt Lake County, 794
P2d 482 (Utah Ct App 1990), rev'd on other
grounds, 827 P 2d 212 (Utah 1992)
Ineffective n o t i c e .
Eight days' notice of trial was ineffective to
give five days' notice when notice was by mail,
since Saturday Sunday and three days for
mailing were to be deducted from eight-day
period Mickelson v Shelley, 542 P2d 740 (Utah
1975)
T i m e to p r e p a r e .
Plaintiff was not prejudiced by two-day notice of h e a n n g to release property subject to
writ of attachment where he had adequate time
to prepare for hearing and defendant was required to post cashier's check in lieu of security
Jensen v Eames, 30 Utah 2d 423, 519 P 2 d 236
(1974)
—Continuance.
Surprise.
Neither plaintiff's failure to serve motion for
continuance five davs before date set for hearing nor failure to file affidavits accompanying
motion justified denial of motion where plaintiff's counsel did not learn of reason for plaintiff's inability to aDpear at h e a n n g m time to
make motion five days before h e a n n g and Rule
40(b) does not expressly require affidavits to
accompany motion for continuance Bairas v.
Johnson, 13 Utah 2d 269 373 P 2 d 375 (1962).
C i t e d m Goddard v Bundy, 121 Utah 299,
241 P2d 462 < 1952) Mower v Bohmke, 9 Utah
2d 52, 337 P2d 429 (1959), Western States
Thnft & Loan Co v Blomquist, 29 Utah 2d 58,
504 P2d 1019 (1972> Connelly v Rathjen, 547
P2d 1336 (Utah 1976), Genuine Parts Co v.
Larson, 555 P2d 285 (Utah 1976), McEwen
Irrigation Co v Michaud, 558 P2d 606 (Utah
1976), Utah Chiropractic Ass'n v Equitable Life
Assurance Soc v, 579 P2d 1327 (Utah 1978);
Reagan Outdoor Adv Inc v Utah DOT, 589
P 2 d 782 (Utah 1979) Albrecht v Uranium
Servs , Inc 596 P2d 1025 (Utah 1979), Ute-Cal
Land Dev v Intennountain Stock Exch , 628
P 2 d 1278 (Utah 1981) Benmon v Hansen, 699
P2d 757 (Utah 1985; KLO v Demson, 748 P2d
588 (Utah Ct App 1988), P & B Land, Inc v
Klungervik 751 P 2d 274 (Utah Ct App 1988);
Huston v Lewis, 818 P2d 531 (Utah 1991);
Wilcox v Geneva Rock C o r p , 911 P2d 367
(Utah 1996)

COLLATERAL REFERENCES
Am. J u r . 2d. — 20 Am J u r 2d Courts § 20 et
seq 56 Am J u r 2d Motions, Rules, and Orders
§ 10, 62B Am J u r 2d Process §§ 114-117,
227-229
C.J.S. — 60 C J S Motions and Orders § 8,
66 C J S Notice § 27 et seq , 71 C J S Pleading

§§ 98, 114, 219, 72 C J S Process §§ 72, 78.
A.L.R. — Vacating judgment or granting new
t n a l in civil case, consent as ground of after
expiration of term or time prescnbed by statute
or rules of court, 3 A L R 3d 1191
Attorney's inaction as excuse for failure to
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timely prosecute action, 15 A.L.R.3d 674.
Validity of service of summons or complaint
on Sunday or holiday, 63 A.L.R.3d 423.
Amendment, after expiration of time for filing motion for new trial, in civil case, of motion
made in due time, 69 A.L.R.3d 845.
Consequences of prosecution's failure to file
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timely brief in appeal by accused, 27 A.L.R.4th
213.
What constitutes bringing an action to trial
or other activity in case sufficient to avoid
dismissal under state statute or court rule
requiring such activity within stated time, 32
A.L.R.4th 840.

